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PREFACE 



The expansion of the field of governmental activities and 
the consequent growth of centralization in state government 
ine brought in its wake problems of administration, the 
Holution of which has 'been made difficult if not impossible 
Jiy virtue of constitutional limitations imposed by an earlier 
generation. As a result there has been constant agitation for 
the amendment or the complete rewriting of the organic law. 
In addition to the restrictions on the organization of the 
government which their constitution has imposed, there is 
the feeling among some Virginians that a constitution which, 
in the words of a member of the Convention of 1901-1902, 
" holds out substantial inducements to men to refrain from 
registering and voting/' is the antithesis of democracy. 

The following study attempts to tell the story of the Vir- 
ginia Constitutional Convention of 1901-1902; something of 
the conditions that brought it about and guided its actions, 
and something of the manner in which its product has func- 
tioned in the growth and development of the State in the 
past twenty-four years. No attempt has been made to 
chronicle the framing or the functioning of all the different 
provisions of this very detailed constitution. 

The writer wishes to express his obligations to Dr. S. C. 
Mitchell, of the University of Richmond, who suggested the 
subject and made many valuable suggestions as to its treat- 
ment, and to the following members of the Convention who 
have contributed much in the way of reminiscence and inter- 
pretation : Messrs. John Garland Pollard, R. Walton Mootc, 
Thomas W. Harrison, 0, Harding Walker, Bennett T. Gordon, 
B. A. Davis, and Alfred P. Thorn. Various officials of the 
State have rendered valuable aid, especially that patron saint 
of all students of Virginia history, Dr. H. R. Mcllwaine 
of the State Library. Finally, to Dr. John H. Latane, under 
whose guidance and direction the work has been pursued, 
the especial thanks of the writer are due. 

R. C. MoD. 
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ME VIRGINIA CONSTITUTIONAL CONVEN 
TION OF 1901-1902 



CHAPTEK I 

Introduction" 

The Sectional Background. — Virginia constitutional history 
is largely the story of the struggle between the aristocratic, 
conservative East and the democratic, progressive "West. To 
the Convention of 1776 George Mason submitted his famous 
Bill of Eights and Thomas Jefferson sent down from Phila- 
Lelphia his draft for a constitution. The former with "few 
alterations or additions " 1 was adopted, while the latter re- 
ceived little consideration at the hands of the Convention 
because of the fact, as Jefferson says, that it arrived after 
many weary days had been spent in an effort to adjust 
lifferences and agree on a frame of government. 3 It is 
very probable, however, that the Bill of Bights was accepted 
as an innocuous statement of political theory while the ideas 

[ Jefferson were rejected because they were too democratic 
Tor the majority of the members of the Convention, who 
were not anxious to see representation in the Assembly dis- 
tributed according to population, the slave trade prohibited, 
Or the constitution submitted to the people. Jefferson repTe- 
Hcnted the frontier; that frontier which, as Professor F. J. 
Turner points out, has been the promoter of democracy here 
nnd in Europe. 5 

In Virginia the first steps to be taken in democracy were 
more liberal suffrage provisions and more equal representa- 
tion of the western counties in the General Assembly. These 



*Kftte M. Rowland, George Matron, Life, Correspondence and 
Speeches, I, 237. 

"Writings of Thomaa Jefferson (Ford edition), II, 8. 

* '* Tie Significance of the Frontier in American History," in 
Annual Report of American Historical Association, 1893, p* 221. 

1 
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were not obtained in 1776. A comparison of the Bill of 
Rights with the constitution shows that theory and practice 
did not go hand in hand. Constitutionally the struggle 
between the East and the West began at this time; actually, 
according to a member of the Convention of 1829, the sec- 
tional and aristocratic features of the Constitution of 1776 
had been formed a century before. 4 It is certain that not 
until the Constitution of 1830, forty-four years after Vir- 
ginia's first constitution, did the East surrender any of its 
ancient privileges. In this Convention of 1829-1830 the 
counties west of the Blue Kidge demanded a white basis of 
representation and manhood suffrage. They secured neither, 
hut some progress was made along democratic lines. Repre- 
sentation in the General Assembly was distributed somewhat 
more equitably between the sections (although the East still 
had a majority of twenty-eight on the joint ballot) and the 
suffrage was extended to leaseholders and to tax-paying house- 
keepers in addition to the owners of twenty-five acres of 
farm land or of a town lot. 5 

Because of the fact that the populous counties of the Valley 
were recognized in this settlement, they voted in favor of the 
new constitution, but the people of the trans- Alleghany coun- 
ties were greatly aroused over the way in which they had 
been treated at the hands of the eastern majority and seriously 
discussed the prospect of separation. 3 

Between 1830 and the Constitutional Convention of 1850 
the breach between East and West widened. The West grew 
in population and wealth while the East remaind stationary or 
actually declined. Whereas in 1830 the East could claim 
greater population and land values as the basis for its claim 
to a predominant share in the government, by 1850 conditions 
had been reversed and the counties west of the Blue Ridge 
were no longer to be denied. Due, however, to the party 
politics of the p eriod and to concessions made to the West in 

* Writings of Jefferson (Ford ed.}, II. 9 n 
Francis N\ Thorpe, Constitution and Charter a, VII, 3825. 
170 172 Ambler > Sectionalism m Virginia, 1776-1861, pp. 
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the distribution of offices the western counties ceased to act 
ns a unit and the eastern leaders were able to carry success- 
fully a call for a constitutional convention on a mixed rather 
than a white basis of representation. This convention was to 
make reforms in the suffrage provisions which they, the people 
of the East, regarded as necessary. As a result of the lack of 
western solidarity the convention bill provided for 76 dele- 
gates from the East and 59 from the West. 7 In spite of the 
predominance of eastern delegates it was evident that a new 
Hpirit actuated the convention. It realized the seriousness of 
the situation which would arise if the demands of the West 
Were not heeded and the result was a substantial victory for 
that section. In representation they obtained a compromise, 
to last until 186 5, whereby the House of Delegates was com- 
posed of 83 members from the West and 69 from the East, 
and the Senate of 20 from the West and 30 from the East; 
their demand for full white manhood suffrage was granted, 
mid the governor^ members of the Board of Public Works, 
judges and county officials were made elective by the people. 
On the question of taxation the East was successful in pro- 
moting slaves from equitable assessment as compared to other 
kinds of personal property. 8 That the West felt it had re- 
ceived valuable concessions is shown by the vote on the adop- 
tion of the constitution, 75,784 for, to 11,063 against ratifi- 
cation, only five eastern counties voting favorably. 9 

The apes of sectionalism was reached in 1861 when the 
western delegates opposed to secession met in Wheeling and 
began the movement which resulted in the disruption of the 
State. 

After the war, in the Underwood Convention, sectionalism 
played an unimportant part, but there the issue was not 
drawn between east and west or slaveholder and non-slave- 
!i older, but between conservative and radical, between the 
respectable white people of the State and the carpet-baggers, 
HcnlawagSj and their negro allies. It is interesting to note 



T Ibid., p. 260. 

" Thorpe, VII, 3833-3837, 3840-3860. 

"Ambler, 271. 
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that the western part of the State was conservative in this 
convention, as shown by the fact that of the twenty-nine men 
who signed the address of the Conservative members to the 
people of the State three days after the adjournment of the 
convention, all but three eame from counties in or west of the 
Blue Ridge section. 10 This, of course, was the natural result 
of the distribution of the negro population in the State, for 
only in counties with a predominating white population could 
conservative members be elected to the convention. In this 
we find the key to sectionalism in Virginia since 1865, The 
negro was no longer a slave, he had become a citizen and 
voteT, Now the question was not that of counting him as a 
basis of representation or taxing him as properly, but that of 
solving the problems that his entrance into polities brought to 
the counties of the Black Belt without infringing on the 
rights of the citizens of those counties, largely in the west, 
where the negro did not exist or was an insignificant factor. 
It is a significant fact that these Conservative members of 
the Convention of 1867-1868 weie fighting the battles of 
their eastern brethren in a vain effort to stem the tide of 
negro and Radical domination. To them the East continued 
to look for assistance during the critical years from 1869 to 
1900 and their help was essential in carrying through the 
suffrage provisions in the Convention of 1901-1903. 

The Political Background. — The constitution adopted by 
the Underwood Convention April 17, 1868, was to be sub- 
mitted to the people on June 3, 1868, but as General Scho- 
field, the Commander of Military District No. 1, did not ap- 
prove of the document and the rabble of ignorant negroes 
and white adventurers who had framed it, he refused to allow 
the election to take place on the grounds that Congress had 
not appropriated money for the purpose. 11 While the consti- 
tution was an unsatisfactory document in many particulars 

" Richmond Dispatch, April 20, 1868, quoted by J. N. Brenaman, 
A History of Virginia Conventions, 73. 

"Richard L. Morton, The Negro in Virginia Politics, 1865-1902, 
pp. 57, 61. 
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the worst features were the disfranchising clause and the 
" ironclad " oath. The former, after quoting the disfranchis- 
ing clauses of the Reconstruction Acta, added sufficient speci- 
fications to disfranchise the majority of the respectable white 
men in Virginia, while the "ironclad" excluded an even 
greater number from holding office, 12 The action of General 
Schofield brought a temporary relief, but it was foreseen that 
the constitution must eventually come before the people for 
their vote. Its acceptance by the white people of the State 
was hardly to be considered while its rejection would mean 
il continuance of military rule. 

At this crisis of affairs Alexander H. H, Stuart came for- 
ward with the practical suggestion that the constitution 
might be acceptable to the people of Virginia if the disfran- 
chising clause and the test oath were eliminated. The result 
of his suggestion, although at first unfavorably received by 
many of the Conservatives, was the formation of the famous 
" Committee of Wine " which met in Washington in Janu- 
ary, 1869, and through hearings before the House and Senate 
Judiciary Committees and interviews with President-elect 
Grant was able to get the bill approving the Underwood Con- 
stitution held up in the Senate, to which body it had been sent 
before the Christmas holidays. In April President Grant 
sent a special message to Congress in which he advised tlie 
separate submission of portions of the constitution, and Con- 
gress responded by passing a bill April 10, 1869, empowering 
him to submit the document as he saw fit. By a presidential 
proclamation of May 14, 1869, the people were to vote on 
accepting or rejecting the constitution and separately on the 
two obnoxious clauses at an election to be held July 6, 1869. 13 
This was a great victory for the Conservatives and by far 
the major portion of the credit is due Mr. Stuart, for it is 
doubtful whether any other man in Virginia could have 
exerted the influence oveT Grant and Congress which he was 

"Thorne, TO. 3876-3877. The "Committee of Nine" estimated 
ninety-five per cent. (Alexander F. Robertson, Life of Alexander H, 
K.Stuart, 277). 

"Robertson, 268-279. 
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able to do by virtue of Ms ability and strong Unionist 
feelings. " No more beneficial service was ever rendered the 
State by any one in all her history/' says hie biographer, 1 * 
and so important was it in the reconstruction of the State 
that we are almost tempted to agree with him. 

At the election on July 6, 1869, the constitution was adopted 
by a vote of 210,585 to 9,136, while the disfranchising clause 
was rejected by a vote of 124,360 to 84,410, and the test oath 
by a vote of 124,715 to 83,458. There were at the time 
149,731 white voters and 120,103 colored voters registered in 
the State. 10 As a result of the defeat of the most obnoxious 
features of the constitution and the preponderance of white 
voters, the Conservative party came into power and Virginia 
was spared the horroTs and excesses of reconstruction which 
were visited on some of her less fortunate sisters. The negro 
vote was, however, a powerful factor in the political life of 
the State, and with the idea of eliminating it to a certain 
extent the constitution was amended in 1876 to require the 
payment of a poll tax before voting and the addition of petit 
larceny as a disqualifying crime." These two provisions 
were aimed directly at the negro for it was thought that 
many would fail to pay the tax, and petit larceny was a 
common offense among them. Because the poll tax require- 
ment for voting became the source of much fraud and cor- 
ruption by the buying of votes the constitution was again 
amended in 1882 to do away with this feature of the law," 
It had been unpopular with both negroes and whites and had 
failed signally to accomplish its purpose. After this unsuc- 
cessful venture the disfranchisement of the negro was under- 
taken by more stringent election laws. 

"While the fraud and corruption attendant upon the payment 
of the poll tax were largely responsible for the repeal of the 
constitutional amendment, the entrance into Virginia politics 
at this time of the Readjuster Party,— which was essentially 

14 Ibid., p. 267. 

"Code of Virginia (1873), p. 28. 

"Thorpe, VII, 3002. 

"Morton, History of Virginia, 174; Brenaman, 122. 
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the party of the poor man — added the necessary impetus. 18 
With the general activities of the Eeadjusters and their opera- 
tions against the "debt-payers" and "Bourbons" we will 
not deal. Eeadjusterism is of importance for our purpose 
bocause it brought about the Constitutional Convention of 
I DOd . By 1879, in fact before that date, Virginia was almost 
completely in the hands of the white Conservatives; only in 
the Fourth District, the Black Belt, was it possible to elect 
it Republican congressman and Republican members of the 
General Assembly. The negroes had passed through their 
flrat phase of political activity,— the toy was no longer new, 
and this, coupled with the desertion of many of their white 
allies, was rapidly reducing them as a class to a position of 
impotence in the political life of the State* At this time 
General William Mahone, a failure in his railroad ventures 
and disappointed in the race for the Conservative nomination 
hrr Governor in 1877, brought forward the issue of the "Tead^ 
j Moment " of the State debt to divide the Conservative party. 19 
The Bead juster. Movement was, at first, purely a party strug- 
gle, but it soon attracted many white Republicans and the 
possibility of securing the negro vote was realized in the 
■lection of 1879. In this election the "Funders/ 7 or regular 
Democrats, entered into the contest for the negro vote but 
Ihe Readjustee were the more successful. Thus old issues 
were raised; negro Republicans were elected to office on the 
I frad juster ticket and voted for on the Funder ticket, and 
the negro had emerged again as a factor to be reckoned with 
In the politics of the State. 2t> 

By the election of 1879 the Readjustees secured control of 
the General Assembly and in 1881 elected the governor. 
Arter 1879 began the movement to put the administrative 
departments of the state government "in sympathy with the 
people." 81 The former officers, even the efficient Superin- 



lfl See O. C. Pearson, The Readjuster Movement in Virginia, for 
the account of this phase of Virginia history. Tor repeal of the 
poll tax, see pp. 146, 156. 

ia Morton, The Negro in Virginia Folitiea, 94-97. 

"Pearson, 137*129. « Ibid., p. 147, quoting Mahone. 
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tendent of Public Instruction, Dr. Kuffner, were turned out 
of office and their places filled with * Mahone men," moat of 
whom were inefficient and many of whom were corrupt. In 
power in Richmond they began to secure themselves in the 
counties. County and city superintendents of schools were 
replaced by men whose chief qualification was their loyalty 
to Mahone; judges with similar qualifications were appointed 
by the legislature to both the Supreme Court of Appeals and 
the county and corporation courts; the election machinery, 
and in many cases the entire county government, came into 
the hands of Mahone and his followers. The State of Vir- 
ginia was delivered into the hands of the most disreputable 
element of the Republicans, for under the leadership of Ma- 
hone the Readjustee went over bodily into that party. 23 

Readjueter control of the State lasted only for two years— 
to 1883 when the Democrats again secured a majority in the 
legislature— but the effects of this two years were felt long 
after the Readjustee had ceased to exist as a political party. 
The fraud and corruption practiced by Mahone and his fol- 
lowers to secure the dominance of their party taught the 
Democrats how to exclude the negro from participation in 
politics, Mahone had resurrected the spectre of negro domi- 
nation, of "Africanization," and thereafter the white people 
of the Black Belt regarded as excusable any means that would 
assure white supremacy. The condition of affairs thus brought 
about was almost wholly responsible for the calling of the 
constitutional convention in 1901, so that it seems safe to say 
that Virginia owes her present constitution very largely to 
General Mahone. 

Although Readjusterism was concerned primarily with the 
solution of the problem of the State debt, negro politics played 
a laTge part during the period of Readjuster control and 
afterwards, as we have seen. The conferring of suffrage on 
the negro, however, was not the only objection to the Undor- 
wood Constitution. Many other features were objectionable * 
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some were eliminated and attempts were made to eliminate 
othera. The first amendment, in 1872, was that striking out 
I In- usury clause. 23 The amendments dealing with the poll 
Lax as a prerequisite for voting have been noted. 21 After 
1 874 no session of the General Assembly went by without some 
effort "to amend the constitution;, or to take the vote of the 
people on calling a constitutional convention/" 2G 

Some of these efforts were successful. By an amendment 
in 1874 the old system of division of the counties into magis- 
torial districts was restored in place of the Northern " town- 
ship " system and the number of county officers was sorne- 
uliat reduced. 36 In 1876, in addition to the amendments 
relating to the elective franchise, the number of members of 
the House of Delegates was reduced and the meetings of the 
General Assembly were made biennial instead of annual. 
In 1894 the Bill of Rights was amended to allow for a trial 
otherwise than by a jury for offenses not punishable by death 
or confinement in the penitentiary, 27 and, finally, in 1901, 
spring elections and the restriction as to a tax on oysters were 
abolished. 28 

Efforts to pass a bill calling for a constitutional convention 
wore unsuccessful 29 until 1888, at which time the constitu- 
tion had provided that the question should be submitted to 
I he people. 80 Little interest was aroused by the vote. Neither 
party supported the bill; the Republicans were opposed be- 
cause they had nothing to gain by a new constitution, and the 
Democrats feared the return of Mahoneism if serious efforts 
were made to change the organic law of the State. 31 The 

M Thorpe, 3900. 

" See above, p, 6. One of the amendments adopted in 1876 was 
that striking out the test oath required of voters (Morton, Negro 
mi Virginia Politics, fl2; Brenamatt, 122). 

ao J. A. C. Chandler, "The History of Suffrage in Virginia," in 
Johns Hopkins University Studies, Series XIX, 71, 

aa Thorpe, 3fl01. 

" T Brenaman, 108, 122, 

"Ibid., p. 122. 

" Chandler, Suffrage in Virginia, 71, 

1,0 Article XII, Constitution of 1869. 

"Chandler, Suffrage in Virginia, 71; Morton, Negro in Virginia 
Politics, 147. 
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bill was accordingly defeated by a vote of 6S 3 125 to 3,698.™ 
The apathy of the voters toward the question is shown by ilic 
fact that the vote of the State in the presidential election 
the same day totaled 301,519 " and the vote for governor the 
nest year (IS&9) totaled over E&^GOGh 3 * 

Undaunted by the overwhelming defeat of 1888, those 
favoring a constitutional convention continued the agitation. 
In 1396 Senator Eugene Withers succeeded in getting a hill 
through the General Assembly calling for another vote on the 
question in 1897. The measure was again defeated, this time 
by a vote of 83,435 to 33,33d. Again there waa practically 
no campaign. The Democrats could not agree on desirable 
changes in the constitution and consequently refused to make 
the calling of a convention a party issue* The Republican 
State Convention, on the other hand, denounced the proposal* 
The Democratic newspaper* wenj> on the whole, unfavorable.™ 
The growth of Populism and radicalism frightened many 
conservative men who feared that " Kansas ideas would be 
introduced into the organic Jaw of Virginia." M Consider- 
ing the handicaps under which the movement for a new con- 
stitution labored, remarkable progress had been made since 
1888. 

The Decision for a Convention. — So greatly encouraged 
were the proponents of a constitutional convention by the 
vote on the question in 1897 that they hoped for success 
in the near future. The growth of favorable sentiment was. 
gradual but eure. Inbred Virginia conservatism had to be 
overcome and events, both State and national, helped to bring 
this about. In 1S96 there had been a considerable body of 
Democrats who did not follow Bryan in his free silver heresy, 
mid while the State went safely Democratic* many of those 



"Morton, Negro in Virginia Politico, 147; Brenaman, 91, 

11 Richmond News-Leader^ Xcv. It, 1024. 

Sl Mortem, tfegro in Virginia Politics, 129, 

"Chandler, Suffrage in Virginia, 72, 73. Figures for vote in ISBT 
in ItrfiiBHiitu, 82; AEortoh, p, 1J7, give* it 183,435,, evidently a 
misprint, 

" Hiclimctnd Times, February 6, 100ft, 
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who voted that ticket did ao solely because they could not 
consent to align themselves with the Bepublicans. The defeat 
of Bryan helped to clear the political air and probably averted 
ft schism in the Virginia Democratic ranks. Many Virginia 
Democrats were glad to concede that free silver was dead* 
With each election in the State the demoralizing tendencies 
of dishonest and fraudulent elections became more manifest. 
Added to this was the more practical consideration that, while 
I hi! Democrats could control afEairs in the State, they were 
constantly threatened with the possibility of having their 
congressmen unseated by a Republican Congress on the ground 
that their election had been secured by fraud or illegal elirai- 
nntion of the negro vote. From 1S74 to 1900 there were 
twenty contested election cases from Virginia in the national 
1 louse of Kepresentatives. Of these, four dealt with the eligi- 
bility of the contestant or the interpretation of the Virginia 
i ion law of 1&94; the remaining sixteen dealt with alleged 
fraud. Of these sixteen five were tried by Demoeratia Houses 
and resulted in the seating of three Benicerata. The other 
two cases were never acted upon by the House, which allowed 
the contestee to retain hia seat. 17 Of the eleven casea tried 
hefore Republican Houses during the same period, sis were 
decided in favor of the Eepuhliean contestant, three in favor 
of the Democratic contestee, and two were not acted upon 
which allowed the Democratic eontestees to retain their 
seats." 

It waa difficult for an horie&t man to deny, and more diffi- 
cult to disprove, that fraud was consistently practiced in 
many parts of the State, and what ivas winked at in Virginia 
would not he locked upon so indulgently in the Douse of 
Hepresentatives, especially when the majority of that body 
Wflfl Hepubliean. As the Eichinond Times remarked when the 
last of the above cases waa decided by the seating of the 
Republican contestant in (he face of the returned majority 




■'Ma-PfiGy (TJemwrat} v&. Wine [IWfijnHter), 1882 ? and Qtw>dq 
iTLcpublieanl v*. Eptts [Democrat), 1&E2, 
a, Cit«rt*r H r Ftcwell, DigEttof Contested Election Ca^ 5j 1780-1001. 
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of 5,97$ of his Democratic opponent: "The same argument 
of fraud in elections is sufficient in every case before a parti- 
san House to evict a Democrat and seat a Republican. . . . 
The only remedy is in the qualification of suffrage so as 
to eliminate the negro vote, and then the only justification — 
if that be sufficient — for fraudulent elections will be 
removed." 3fl 

Such was the evil and, according to the majority of the 
leaders of the Democratic party in the State f such was the 
remedy. Accordingly, when the General Assembly of 1899- 
1900 convened in Kichmond serious steps were taken toward 
the calling of a constitutional convention. Senator Flood 
introduced a resolution in the Democratic caucus to submit the 
question to a vote of the people in May, 1901. This resolu- 
tion was amended by Senator Glass to make the vote in May 
1900 and the caucus passed the amended resolution on Febru- 
ary 1, 19G0. 40 The action of the caucus was embodied in 
a bill which was approved March 6\ 41 

While the constitutional convention bill met little oppo- 
sition in the Assembly it was by no means certain that the 
people would vote favorably on the measure. To give the 
measure all the assistance possible the Assembly provided that 
the ballots should carry only the words, " For Constitutional 
Convention/' at least one inch below any heading or other 
printing, and in order to vote against the calling of the 
convention it was necessary to mark out these words. An 
unmarked ballot counted as a vote for the convention. 42 
This palpable trick was not looked on with favoT by many 
Democrats and was condemned severely by the Republi- 
cans. 48 It is very probable that many votes were counted for 
the convention due to carelessness in marking the ballots. 

The next step to be taken by the friends of the convention 

aB March 14, 1900. 

40 Richmond Times, February 2, 1900. 

41 Acts of Assembly, 1899-1900, p. 835. 
*» Ibid. 

4! Richmond Times, Feb. 25, 1900; Debates, Virginia Constitutional 
Convention, 1901-1902, pp. 211, 3119. 
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was to get the endorsement of the State Democratic Conven- 
tion, for without the endorsement of the dominant party 
there was little chance of success. By making it a party 
issue the Democrats would be lined up on one aide and the 
Republicans on the other, and those Democrats who were 
opposed would be likely to remain away from the polls if 
they would not vote favorably.** 

Opposition to the proposed convention was active among the 
office holders, for one of the avowed purposes was the elimina- 
tion of some of the county officers. While most of the opposi- 
tion was conducted quietly, the Democratic Executive Com- 
mittee of Norfolk county issued a public appeal to vote for 
delegates to the Democratic State Convention who would vote 
against making the call of a constitutional convention a 
party issue on the grounds that such a body would " endanger 
the position of every county and city official in the State." 45 
The Lynchburg News (Senator Glass's paper) replied that 
freeing the State from the w corrupt, costly, and intolerable 
domination of an office holding despotism" was one of the 
reasons for calling a convention. 40 

The Democratic State Convention was to meet in Norfolk 
on May 2, and in issuing the call for it the Executive Com- 
mittee gave notice that the constitutional convention question 
would be passed upon by the party in the Norfolk meeting. 
The campaign in the counties for delegates to the State 
Convention disclosed considerable opposition to a constitu- 
tional convention, but before the first of May it was conceded 
that a large majority were instructed to vote favorably or 
were coming uninstructed and would probably line up with 
the majority.* 7 When the State Convention met the only 
efforts of those opposed were made in the committee on reso- 
lutions where the vote was 19 to 7. With only sis dissent- 

** Richmond Times, April 22, 1900; Richmond Dispatch, Jan, 6, 14, 
18, Feb. 24, March 3 } 1900, 

" Richmond Times, March 13, 1800, 

" Ibid., March 24, 1900, 

47 Richmond Dispatch, April 25, 1900; Richmond Times, April 10- 
20, 1900. 
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mg votes the convention adopted the resolution making the 
calling of a constitutional convention a party issue, and the 
fight was carried to the State** 3 

It was realized that if the measure was to be approved by 
the people much work must be done and the newspapers with 
practical unanimity gave their support. Two of the Kich- 
mond papers, the Times and the Dispatch, were especially 
active, and spoke editorially in favor of the convention almost 
every day. The opposition was not so vociferous, but power- 
ful forces were brought to bear against the measure. As 
was to be expected, the Eepublicans opposed a proposition 
which would result in disfranchising the majority of the 
party. The State Chairman, Park Agnew, in a public an- 
noucement said: "I urgently request every Republican voter 
m the State to cast his ballot against a convention. . . . 
Let every Republican voter get to the polls on the 34th of May^ 
1900, and snow this attempted outrage under." iB We have 
noted above the opposition of the Democratic office-holders, 
which, while it was not unanimous, was extremely powerful 
in some localities. The opposition among the Democrats was 
not confined to the office-holders, however. There were those 
who believed "and with considerable foundation for their 
belief, that the elimination of the negro as a voting factor 
means the disintegration of the Democrats who have been held 
together by antipathy to the black race. They think the 
Republican party without the negro will gain large accessions 
from the respectable white element in the State, and thus 
Democratic supremacy will be threatened." 80 Then, too 
there were those Democrats who felt that, although fraudulent 
methods were frequently used, the problem of negro participa- 
tion had been solved and it was best to let well enough alone. 
In the western part of the State especially, there was opposi- 

" Richmond Dispatch, May 3 1000 

iB Richmond Timee, May U, 1000- 

Ga Richmond Times, May 4, 1900, quoting Washington Post While 

other Southern States did not bear out the contention the merfcnm 
of Virguua, especially in the 9th District, prov es tha? SE£ was 
something in it. See also Times for April ITj 1900, 
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tion among the illiterate whites — and those who depended on 
their votes — because they feared they would be disfran- 
chised along with the negroes, although the Democratic Con- 
vention had resolved that " no effort should be made to dis- 
franchise any citizen of Virginia who had a right to vote 
prior to 1861, nor the descendant of any such person." 01 

Some of the leading Democrats of the State, most promi- 
nent of whom was Senator Martin, opposed the convention 
by a policy of silence, 52 and the work of stumping the State 
in its favor was performed by very few of the leaders. 03 The 
opposition of Senator Martin was based, partially at least, on 
his association with the corporate interests of the State which 
were generally credited with being opposed to the convention, 
although this assertion was denied in some quarters. 54 

Many of those who opposed the convention were in favor 
of the changes in the organic law that were considered neces- 
sary, but thought a constitutional convention a too expensive 
method of obtaining the changes, or feared that such a body 
would make changes which were not desirable. They thought 
their legislature was bad enough and a constitutional conven- 
tion would be worse. As the legislature had consistently 
refused to submit amendments to the suffrage qualifications, 
as well as to other articles which many believed should be 
changed, a somewhat popular scheme was for amendments to 
be drawn up by a commission, submitted to the General As- 
sembly and, if they received favorable action in that body, 
submitted to the people as the constitution provided. This 
was Governor Tyler's plan and found favor among many op- 
ponents of a convention/ 5 One of the principal objections 
to this scheme was the likelihood that the legislature would 
turn down the recommendations of the commission, as had 
been done in West Virginia. 66 

S1 Richmond Times, May 3, 1900. The action of the constitutional 
convention justified their feara to a certain extent. 

63 Ibid., May II, 1900; see also April 15, 1900. 

"Richmond Dispatch, June 7, 1900. 

" Ibid., Jan. 18, Kay 3* 1900, For the view that corporations 
were not opposed, gee Richmond News, May, 1000. 

"Richmond Dispatch, April 19, 1900. "Ibid., April 22, 1000. 
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When the returns from the election on the 34th of May 
were tabulated, it was found that the convention had been 
successful by a vote of 77,363 to 60,375, a narrow margin 
in a very light vote for such an important question." That 
the question failed to bring out a normal vote is shown when 
it ib compared with the total vote for president the following 
November, which was 364,095,™ and with the vote for gover- 
nor m November 1801 when the Democrats cast 116,683 votes 
f ^t^° Ui T S Whfle tIle SspaMfo™ voted to the extent 

I hTit V ge " The t0tal *&*"* ™te wa8 estimatcd 
at 435,000 » Tlle objeotioils fe ^ ^^ which ^ 

. already been noted are prohably sufficient to explain the small 
and close vote, but the Dispatch suggested as addition! 
explanations the opposition in those counties which received 
more from the State treasury than they paid in taxes, and the 
bad weather of the election day." From its correspondents 
m some of the counties this newspaper also received reports 
that many people voted against the convention because they 
thought ,t was a proposition to disfranchise all illiterate 
whites or lecause they thought it was a constitutional amend- 

An analysis of the vote discloses some interesting facts. 
All of the e.ghteen cities and forty-eight of the one hundred 
counties voted in favor of the convention. Their vote is re- 
presented m the following table: 



° B T Ibid., June 7, 1000. 

2 K^tmond News-Leader, November 19 1924 

61 May 27, 1900, 
flS June 6, 1900. 
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From the above it will be noted that 57 per cent, of the 
white population and 67.5 per cent, of the coloied population 
cast 76 per cent of the vote in favor of the convention. All 
of the counties of the Ninth District, the Southwest, with the 
exception of Giles, voted against the convention. These 
counties had a percentage of negro population ranging from 
zero in Dickenson county to twenty-two in Pulaski county, 04 
Among the geographical divisions of the State the counties 
of the Piedmont voted for the convention with the greatest 
unanimity. The vote was decidedly sectional, the convention 
being brought into existence by the cities and the black coun- 
ties against the rural districts and the white counties. 

Northern newspapers considered it somewhat peculiar that 
counties in the black belt should give large majorities for the 
convention while counties where there was only a handful of 
negroes should give decided majorities against the convention. 

The Richmond Times explained the vote of the black coun- 
ties by admitting that negro votes were not counted in many 
of them and that the negro was encouraged not to vote. 65 
Many things helped to explain the adverse vote of the white 
counties and the counties in the western part of the State. 
There was the continuation of the old sectional spirit, of which 
we have spoken in the first part of this chapter, and the 
strength of the Republican party, among other things. The 
greatest reason, however, was the fact that only in the counties 
where the negro was found to constitute a menace to white 
control or an excuse foT election frauds was there a real desire 
to disfranchise him legally.* 6 

In order that the election of members of the convention 
should not come at the same time as the presidential election, 
Governor Tyler did not call the General Assembly in extra 
session until January, 1901. In the interim there was much 
discussion in the newspapers over the composition of the con- 
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84 Morton, Negro in Virginia Polities, Appendix IV, 183-185 

w May 30, 1900. 
^ aa See the analysis of the vote in Morton, Negro in Virginia Poli- 
tica, 148-150, from which the above has been partially drawn. The 
maps are especially helpful. See also Debates, 3117-3110, 



vention, much stressing of the desirability of the choice of 
Lhe ablest men in the State, and many expressions of opinion 
that the body shoiild be very conservative in character. 07 
After much discussion in the General Assembly of various 
plans for choosing .the members, such as by congressional 
districts, the addition of delegates at large, etc., it was finally 
decided that the convention should consist of one hundred 
members chosen from the districts of the House of Delegates. 
The election was called for the fourth Thursday in May, 1901 
(May 33). GS Democratic primaries were held in some cities 
and counties during March and April. The Republican 
State Committee had announced that it would contest vigor- 
ously in the election of members, but this was done only in 
parts of the State. The majority of the members were elected 
with little opposition. 

Personnel and Organization of the Convention. — The elec- 
tion of delegates May S3., 190% resulted in the choice of 
eighty-eight Democrats and twelve Republicans. Of the 
twelve Republicans seven came from counties west of the Blue 
Ridge. Sis of the seven were from counties in the Southwest; 
the other, Earman, came from a county (Rockingham) which 
sent one Democrat and one Republican. Three of the Re- 
publicans came from counties in the southern part of the 
Valley (Franklin, Floyd, and Henry) , while only two came 
from counties in the eastern part of the State (Orange and 
Esses-Middlesex). Essex and Middlesex had voted against 
the convention, and the choice of Mr. Bristow resulted from a 
factional fight among the Democrats of the two counties who 
could not agree on one man. 69 In the counties represented 
by Republicans the negro population was 20.0 of the total 
population against 3S.6 for the State as a whole. In only 
two of the counties, Essex and Middlesex, did the negroes 
outnumber the whites. 70 

"Richmond Dispatch for February, 1901, especially February 26, 
"Brenaman, 83, 
" Personal communications. 

70 Richmond Dispatch, June 7 t 1900; Census of 1&00, in Journal of 
the 'Constitutional Convention of Virginia, 1901, Documents, 
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Of the one hundred members eight were members of the 
General Assembly of 1899-1900, twenty-three had previously 
been members of that body and five others have been members 
since 19G2 + Twenty-two were judges or ex-judges of the 
State, while one (John W. Daniel) was a United States Sena^ 
tor, one was in Congress and six were ex-congressmen. 
Twenty-seven were office-holders and forty-eight were former 
office-holders. There was one ex-governor of the State. Poli- 
tically they were prominent in the life of the State and many 
have been so since. Without attempting to cover the field of 
their subsequent activities it may be said that from this 
body of one hundred men have come, since 190S, sis congress- 
men, one United States Senator, one governor, two attorney- 
generals, one Secretary of the Commonwealth, two members 
of the State Corporation Commission and at least six judges, 
one of whom is on the bench of the Supreme Court of Appeals! 
As might be expected, lawyers predominated, sixty-two 
being trained in that profession, but there were twenty-one 
farmers, six merchants, two bankers, two editors, and, what 
was unusual, two ministers. Thirty-two were college gradu- 
ates while thirty-five others had attended college. °The age 
varied from the youngest at twenty-seven to the oldest at 
seventy-six; twenty were under forty, four under thirty, while 
half of the membership had passed the fiftieth milestone. 71 
That the body was superior to the ordinary legislature is 
evident; that it merited the fulsome praise given by contem- 
poraries is open to some question. 72 

The Democratic caucus of the Convention assembled in the 
hall of the House of Delegates on the night of June 11, 1901, 
and proceeded to the election of officers to be presented to 
the Convention on the following day. Hon. John Goode of 

71 Those statistics dealing with the members of the convention have 
been obtained from Brenaman, 96-104; from Eichmond Dispatch for 

14th Annual Report, Virginia State Bar Association, 1902, pp. 257- 

llU ™? /^ 5 ^ "JF"* of the Vir e inia Sta ** library, 

knowled e Memtes of tlw General Assembly; and from personal 

"See chapter VII. 
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Bedford was nominated for president, and on the motion of 
Senator Daniel his choice was made unanimous. W. B* 
Pettit, of Fluvanna, as the oldest member, was chosen to act 
as temporary chairman on the following day. 

Before the Convention assembled it was uniformly expected 
that Senator Daniel would be chosen as president. He was 
the most distinguished and best known man in the political 
life of the State, and the general opinion seemed to be that 
the office of president belonged to him by right. As late as 
the 9th of June the Times and the Dispatch both said that 
Senator Daniel would "undoubtedly" be chairman. How- 
ever, when the members began to arrive in Eichmond it was 
found that a number of influential members from the western 
part of the State were in favor of the election of Mr. Goode 
and could not be changed, Mr. Goode was an older man and 
had served his State with distinction as a member of the 
Secession Convention of 1861, of the Confederate Congress, 
and of the Congress of the United States, On the night of 
the caucus Senator Daniel refused to allow his name to be 
presented to that body as a candidate for president. Whether 
he was disappointed at the unexpected turn of events can not 
be determined, but it is probable that he was satisfied to 
become the chairman of the Committee on the Elective 
Franchise, etc., which would have the task of framing the 
most important article of the new constitution. 

On the morning of June 12, before the Convention could 
proceed to the election of permanent officers, a lengthly argu- 
ment was precipitated by a motion of Mr. Thorn, of Norfolk, 
that the members of the Convention should proceed to the 
desk of the clerk and take the oath as prescribed by the con- 
situtiom The oath referred to was Sectipn 5 of Article III of 
the UndeTwood Constitution, and was as follows : 

All persons, before entering upon the discharge of any function as 
officers of thia State, must take and subscribe the following oath or 

affirmation: "I, ■ ■ , do solemnly swear (or affirm) 

that I will support and maintain the Constitution and laws of the 
United States and the Constitution and laws of the State of Vir- 
ginia; that I recognize and accept the civil and political equality of 
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all men befo re the law, and that I will faithfully perform the duty 
of t0 the best of my- ability. So help me God." 7 

Immediate objection was made to the motion on the grounds 
that the members of the Convention were not officers in the 
purview of the constitution; that it was not customary to 
require an oath of members of a constitutional convention; 
that the Virginia conventions of 1839, 1850 and 1861 had 
not taken oaths; that the members could not take an oath to 

maintain" a constitution they had assembled to amend- 
that, if they were officers of the State, the circuit court judges 
in the body would be deprived of their seats because of hold- 
ing two offices at the same time; and, that taking the oath 
would prevent them from amending the suffrage clauses by 
discrimination between "persons and classes." 73 

By a vote of 57 to 37 the motion of Mr. Thorn was laid on 
the table and the convention proceeded to the election of 
officers. 

The question of taking the oath was of some importance be- 
cause of its relation to subsequent attempts to declare the 
constitution invalid; because of the impression it made out- 
side of Virginia; because it brought out the differences of 
opinion among the members of the Convention as to the 
powers of that body; and because it showed the determina- 
tion of the majority of the members to deal radically with 
the question of suffrage in spite of the prohibitions in the 
Underwood Constitution, 

Northern newspapers misrepresented the situation and ac- 
cused the members of the Convention of refusing to take an 
oath to support the Constitution of the United States because 
they understood perfectly well that what they were elected 
for was to violate the 15th Amendment, 74 But, as Hr Glass 
pointed out, the 15th Amendment prohibited the abridgment 
of the suffrage only on the grounds of "race, color, or pre- 
vious condition of servitude " while the Underwood Constitu- 

" " " ■ __ 

"Debates, 3-17. 

Jun7lT al°d rI ]8 T 1aof J / ime W 90l l * ee ^taona dispatch of 
York papers quotation from Philadelphia and New 
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Lion attempted to go farther by prohibiting discriminations 
that bore unequally on persons and classes, thus prohibiting an 
(educational qualification from which war veterans or their 
descendants might be excused which would be no violation 
ill" the 15th Amendment. 75 

Having disposed of the oath question, temporarily at least, 
the Convention proceeded to the selection of its officers and 
I lie adoption of rules providing for procedure, committee 
clerks, pages, etc. Considerable political scrambling was in- 
dulged in by some members of the Convention on behalf of 
Home of their hopeful constitutents who had journeyed to 
Richmond to make their services available. 76 The work of 
the Convention was divided among sixteen committees vary- 
ing in size from eleven to twenty-two members, each com- 
mittee having at least one member from each of the ten con- 
gressional districts of the State. The most important of these 
committees and theiT respective chairmen were : Committee 
on the Elective Franchise, Qualification for Office, Basis of 
Representation and Apportionment, and on Elections — John 
W. Daniel; Committee on the Executive Department, Min- 
isterial Officers of the State Government, and Bureaus — Wil- 
liam E. Cameron; Committee on the Legislative Department 
— R. Walton Moore; Committee on Judiciary — Eppa Hunton, 
Jr.; Committee on Education and Public Instruction— Rich- 
ard Mcllwaine; Committee on Taxation and Finance — Vir- 
ginias Newton; Committee on Corporations — A. C. Braxton. 77 
The composition of the committees, and especially the chair- 
manships, were highly commended, 78 and deservedly so, for 
they were wise selections, the best the Convention offered. 

The Democrats refused to form a caucus, whose action would 
ho binding on its members, but met in a " conference," which 
Dr. Mcllwaine calls " a most inefficient and poorly attended 

"Debates, 17. The question was finally disposed of on June 28 
by a vote to postpone indefinitely; the vote was 69 to 14 [Debates, 
p. 87). 

7 * Richmond Dispatch and Richmond Times, June 12-22, 1901. 

"Journal, 49-51. 

"Richmond Dispatch, June 22, 1901. 
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body," ™ and while others have agreed with his strictures on 
the body and while its action was not binding on its members 
it was, at tunes, very important. It was in the meetings of 
this body, from which all but Democratic members of the 
Convention and representatives of the Democratic press (who 
were to submit their contemplated publications to the approval 
ot the Chairman upon request) were excluded, that the full 
and free discussions of questions before the Convention were 
had The debates in this body would be invaluable in giving 
us the real opinions, ideas, and motives of the members of 
the Convention but, unfortunately, the debates were not taken 
down and the secretary was instructed to keep only the 
motions, resolutions, and votes. 80 

While the restriction of the suffrage was the principal 
business before the Convention in the minds of many of its 
members and of the people of the State, there were many 
other features of the Underwood Constitution which it was 
proposed to change. Among these the ones that received the 
most comment were: the abolition of useless offices and the 
reduction of governmental expenses, simplification of the pro- 
cess of levying and collecting taxes, reforms in the judiciary 
and effective methods of corporation regulation. 81 All these' 
questions, and many others, both important and unimportant 
receded the consideration of the convention during its twelve 
months session. While, due to the length of its session, the 
Convention can hardly be said to have left any constitutional 
question untouched, the fact remains that the accomplish- 
ment of negro disfranchisement was the all-important topic 
before jt and the question arormd which all its deliberations 
centered. 



"Memories of Three Score Years and Ten, 37L 

Br Jo°hn e Ga land mS Y ? aimscri P t notes in the possesion of, 
si tv Garland Pollard, who was secretary of the conferennp 
"Dispatch June 9, 1901; Debates, 19-20, 23-24. Governor TvW 

Tt^X^t^T^ in efForta t0 ***** the natural resources 
of the State. He had been opposed to the calling of the eonvenS 



CHAPTEB II 

The Stxppeagb Question 

Negro Suffrage, 1870-1902. — In the previous chapter the 
constitutional attempts to restrict negro suffrage in the period 
from 1870 to 1902 have been noted. In the present chapter 
we will attempt to give a brief review of some of the statu- 
tory provisions designed to eliminate the negro from politics 
and of the methods used, under these laws, to accomplish this 
end. 

In the early years of reconstruction, as has been seem the 
color line was not drawn as sharply as was later the case. 
'Hie line of cleavage was between Conservative and Radical 
:irid the Conservatives were able to count a number of the 
more respectable negroes in their ranks. In contests for office 
between a conservative negro and a radical carpet-bagger 
from the North the negro was regarded as the lesser of the 
two evils and not infrequently received Conservative votes. 
Without the influence of carpet-baggers and misguided emis- 
saries from the North it is probable that the negroes, as voters, 
would have divided along natural party lines, and the race 
issue would not have become the dominant factor in politics. 
lint, encouraged to seek office by their radical friends, con- 
stantly told that the Conservative party was seeking to 
restore them to a condition of servitude, and attracted by the 
Hudden acquisition of power over their former masters, the 
negroes entered into politics with such enthusiasm that in 
many of the counties where they were in the majority they 
Boon obtained control and occupied the principal offices. The 
white people were confronted with the spectacle of their for- 
mer slaves, almost always ignorant and frequently venal and 
corrupt, in positions of power and responsibility. Under such 
circumstances it was natural that the color line should he 
drawn. 

3 35 
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The registration in 1867 disclosed 120,101 white and 105,- 
832 2 colored registered voters, while in 1869 the figures were 
149,781 and 120,103/ respectively. Although later figures 
are unfortunately not available, it ia safe to say that the pro- 
portion of colored to white voters steadily declined. Under 
such circumstances the control of the State government was 
kept safely in the hands of the whites but the unequal distri- 
bution of the colored vote made white control in the " Black 
Belt " a perennial problem. 

When the problem was in a fair way of being solved the 
negro was excited to renewed political activity under the lead- 
ership of General Mahone. The campaign of 1879 marked the 
last effort of the Conservatives, as a party, to secure the col- 
ored vote, 3 and in the campaign of 1883 they assumed the 
name " Democratic " 4 and the color line became more sharply 
drawn. 

Before the Iieadjuster period there is, comparatively, little 
evidence of the elimination of the negro vote through fraud. 
Persuasion and the almost solid front presented by the white 
voters were the chief reliances. Prom the available contem- 
porary evidence it would appear that the practice of " count- 
ing out " the negro became something of a fine art in the 
later 80's. The most popular method in voting precincts 
where the negro was in the majority was to have the voters 
approach the ballot box in two lines, white and colored. 
Although the votes were received alternately from each line, 
the fact that the colored line was much longer and that much 
time was consumed in finding the names of the colored voters 
on the registration books kept many negroes from voting so 
that when the polls closed a line of negroes would frequently 
be standing before the voting place waiting to cast their bal- 
lots. According to testimony given before Congressional com- 
mittees, it was not unusual for some negroes to occupy a place 
in line on the night before election day in order to be assured 

'Morton, Negro in Virginia Politics, Arm. Ill, 181 

2 Code of 1873, p, 28. 

a Morton, Negro in Virginia Politics, 107. 

4 Ibid., p. 118. 
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of an opportunity to vote before the polls closed* While such 
arrangements were undoubtedly made, in many cases, for the 
express purpose of cutting down the negro vote, there was fre- 
quently a real difficulty in ascertaining the identity of the 
negroes because of the fact that many bore similar names. 
At one time in Richmond ninety names appeared five hun- 
dred times on the disfranchised lists, or more than five times 
each on an average. These disfranchised lists were another 
legitimate source of delay in the negro vote. They were lists 
of those who were disfranchised for the commission of crime 
and. among the negroes, were always long. It was necessary 
to look through these lists before accepting a ballot offered by 
a negro. Another difficulty with the negroes was due to the 
fact that they moved so frequently that unless challenged it 
was easy for them to vote in precincts in which they did not 

live* 

With the real difficulties existing as they did and the very 
natural desire on the part of the white people to protect them- 
selves from negro domination, it is not remarkable that many 
fraudulent or dilatory tactics were adopted, and from an effort 
to prevent negro domination it was a short and easy step to 
prevent negro voting from purely partisan reasons. The col- 
ored line at one precinct was delayed on one occasion, it is 
said, because the challenger was unfortunately afflicted with 
stammering and consumed an unusual amount of time in 
making his challenges. 6 But, indeed, if the evidence may be 
believed, an impediment in speech was not always necessary 
in order to slow up negro voting* Charges were made that 
challengers would ask a negro frivolous and irrelevant ques- 
tions, such as asking an old man of seventy, who had lived in 
the precinct for twenty years, " whether he lives in the pre- 
cinct, whether he was twenty-one years of age, when he became 
of age, when he was born, where his parents reside, where he 
was born," 6 and so on. The majority of the older negroes 



11 Personal communication. ■ 

Case of Waddill vs. Wise, 51st Cong., 1st Sesa., H. Kept. No. 1182, 
Vol. 4, p. 4. 
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could not read or write, and in many cases did not know the 
number of the house in which they lived. If in response to a 
question they gave the number of their house different from 
that appearing on the registration books they would be sent 
home to get the correct number before being allowed to vote 

The machinery of elections was very largely in the hands 
of the Democrats. The law provided that, where possible, the 
judges of election were to be chosen from both political par- 
ties, but this provision was frequently disregarded as was that 
allowing the presence of two friends of each political party at 
the counting of the ballots. Stuffing of the ballot box by 
election officials was frequently charged, and, since it could 
easily be done where the officials were all of the same party 
n is not improbable that it was sometimes resorted to Ballots 
were frequently thrown out on technicalities, because the can- 
dictate a name was misspelled, the initials were not correct or 
because the vote was for candidates for President and Vice- 
President of the United States rather than for Presidential 
electors. The votes of whole precincts might be rejected 
because the ballots had not been properly strung on a string 
and sealed. 7 5 

With the exception of the addition of petit larceny to the 
disqualifying crimes and the abortive poll tax amendment 
little assistance to the cause of negro disfranchisement was 
given by law until the passage of the Walton Act in 1894." 

i. difficult torfKE^JSf re - h i able T dcno6 M t0 6leeti ™ * r ^» 

mmmm 

however, that while fraud may S be£, S.Jt "if * f ° t T °. COI " !l »de, 

rase, in which th^JuXri^, r ? g , ard te the last-mentioned 

he has v7vTd reioLS a ^ 9UCCE88fUl crate£ ^ «* of which 
' Acts of Assembly, 1893-1894, p. 882. 
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This law was based on a special act for the city of Win- 
chester which had been passed in 1890, 9 and introduced a 
modified form of the Australian ballot. The law provided for 
official printed ballots to be prepared under the direction of 
the Electoral Board and delivered to them sealed. To make 
ure of its authenticity each ballot was to bear the official seal 
of Ihe board. The voting was to be done secretly in booths 
1 1 povided for the purpose and no one except the voter and the 
rhvlion officials was to approach within forty feet of the 
booths. Each voter was allowed two and a half minutes to 
prepare his ballot and, if illiterate or physically incapable of 
marking his ballot, he could get the assistance of a special 
ci instable appointed for that purpose. The method prescribed 
in marking the ballot was to mark out, by a line running at 
least three-fourths of the way through the name, the names of 
those candidates for whom one did not wish to vote. No 
party designations, either words or symbols, were allowed on 
Lite ballots. 

This law had some excellent features. It made bribery and 
vote buying more difficult ; it prevented the use of fraudulent 
ballots; and the provision for the forty-foot zone around the 
voting booth did much to prevent disorder and confusion. In 
spite of its good features, however, it is difficult to deny, and, 
in fact, few attempts were made to deny, that it was designed 
to disfranchise the illiterate colored voter. It threw restric- 
tions around the use of the ballot by illiterate voters when the 
State Constitution provided no test for literacy. Its consti- 
tutionality was assured by the provision for aid to be given 
illiterate voters, but this provision opened the door for whole- 
sale corruption. If the special constables were corrupt they 
could mark the ballots as they wished without the illiterate 
voter being the wiser. 

Under the operation of this law many of the same practices 
which had been used before were used to cut down the negro 
vote. The colored line would be delayed by challenges or in 
targe colored districts the number of booths provided would 

■ Ibid., 1889-1890, p. 995. 
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not be enough to take care of the vote. The special constables 
appointed to help illiterate voters would sometimes refuse to 
mark the ballots on the ground that the law only gave them 
authority to mark ballots for those physically unable to do so. 
For others they would read the ballots, pointing out the posi- 
tions of the names on the ballots as they read them. Ballots 
were rejected because the names were not marked three- 
fourths of the way through, because the line did not run 
through three-fourths of the letters in a name, or because the 
line was not straight. To further confuse the illiterate voters 
who might be coached by one who had voted early as to the 
position of the name of their candidate on the ballot the bal- 
lots were printed with the names of the candidates in differ- 
ent positions. In the Congressional election in the Tenth 
District in 18<M the ballots in two counties were printed in 
German and script type." j_ n additi(m to these praeticeg? 
which were regarded as legitimate, charges were made that 
judges of elections would exchange ballots handed them for 
deposit in the ballot box for other ballots which they had 
already marked. The provision of the law as to representa- 
tion of the minority party among the election officials was 
seldom carried out, and when a Eepublican judge was 
appointed he was often an ignorant negro. Sometimes it was 
almost impossible to get competent Eepublicans, but in many 
cases the electoral boards refused to take steps to get them 
In 1S96 the Walton Law was amended » to provide that the 
ballots should be printed with the names in the same regular 
order and m plain roman type, and the special constable to 
assist illiterate voters was done away with and his place taken 
by one of the judges of election selected by the judges them- 
selves. These amendments corrected two of the bad feature, 
ot the law, but the provision in regard to the assistance of 
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illiterate voters was a constant incentive to fraud and 
trickery. 

Under the provisions of the law it was possible for any one 
to become a candidate for office by riling a notice of hie can- 
didacy with the Secretary of the Commonwealth. This fre- 
quently resulted in sharp practices designed to confuse igno- 
rant voters. In the Congressional election in the Fourth Dis- 
trict in 1S96 the Eepublican candidate was K. T. Thorp and 
the regular Democratic candidate S. P. Epes. The name of 
an obscure man, J. L. Thorp, was also placed on the ballot 
with the obvious purpose of causing confusion in the minds 
of the voters as to which Thorp was the Republican candi- 
clnto. 12 In the Richmond city election in May, 1900, similar 
tactics were employed in Jackson ward; on this occasion by a 
disreputable faction including both Republicans and Demo- 
crats. 13 

Since Republican Congresses were accustomed to count the 
votes of negroes who had been prevented from voting by the 
dilatory tactics of election officials, the plan of padding the 
returns of the Democratic contestant was sometimes adopted. 
In the election of 1898 in the Norfolk district it was charged 
by the majority, and not denied in the minority report, that 
men who were dead, who were known to be absent from the 
city, or who later testified that they did not vote, were listed 
mr having voted for the Democratic candidate. 14 

It must not be concluded that the fraud in elections was 
directed solely toward the elimination of the colored vote or 
I bat Democratic officials alone were corrupt. Where the 



" Case of Thorp vs. Epes, 55th Cong., 2d Seas., H. Rept. No. 428, 
Vol. 2, Majority Kept., p. 5. 

13 Richmond Times, May, 1900, 

"Case of Wise vs. Young, 5Sth Cong., 1st Sess., H. Rept. No. ISO, 
Vol, 1, Majority Rept., p. 3, In addition to those cited above the 
reports of the following contested election eases have been used: Cor- 
nett vs. Swanson, 54th Cong-, 1st Sese., H. Rept, No. 1473, Vol. 6; 
Thorp vs. McKcnney, 54th Cong,, 1st Sess., E\ Rept. No. 1531, Vol. 6; 
Yost vs. Tucker, 54th Cong., lat Seas., H. Rept. No- 1636, Vol. 7; 
drown vs. Swanson, 55th Cong., 2d Sess., H. Rept. No. 1070, Vol. 4; 
Wise vs. Young, 55th Cong., 2d Seas., H. Rept. No. 772, Vol. 3. The 
comment made as to the reliability of the evidence in the previously 
cited cases applies equally to these. 
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opportunity offered Kepublicans were equally guilty. That 
the election tactics designed for negro disfranchisement could 
and would be used against the whites was shown in the elec- 
t.on of 1896 when the « Gold - Democrat, were discriminated 
against by those who controlled the election machinery As 
an evidence of the results to which the lowered toue of politi- 
cal morals led in districts where the negro vote was in no 
way a factor the official ballot in Scott county in the election 
of 1900 may be cited. The ballot is printed in three columns 
and the names of the various candidates are so badly mixed 
up that an intelligent vote and a correctly marked ballot in 
the space of two and a half minutes would be almost impossi- 
ble Just which candidates for President, Vice-President 
and Congress the ballot was supposed to favor the writer has 
been unable to determine; that, as the Richmond Times sug- 
gests, it was made to confuse and mislead and . . bears 
the evidence of trickery on its face"- cannot be doubted. 
The significant thing about this ballot is the fact that the 
negro population of the county was 627, or 2.76 per cent of 
the total population. 

To such an extent had this cankerous growth on the bodv 
pohtic grown that men had lost all respect for the sanctity of 
the ballot Nowhere could the lines of Pope be better illus- 
trated. The people had first pitied, then endured, and finally 
embraced the idea that only through corrupt practices could 
whate supremacy be assured. The negro vote became the pre- 
text for all kinds of political corruption and the spectre of 
negro domination was paraded before those who would criti- 
cize these corrupt practices. 
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IL is not the purpose of this study to impose judgment on 
the men of Virginia of an earlier day. That many otherwise 

I ^^ upright and respectable men believed the end of negro 

disfranchisement justified the means used to obtain it cannot 
be doubted. They felt that they were confronted by a condi- 
tion and not a theory, and that the protection of all they held 
doai and the enjoyment of "life, liberty and the pursuit of 
happiness » demanded that the negro be relegated to a subor- 
dinate position in politics commensurate with that which he 
Oooupied in the social and economic life of the State. Whether 
, hey were right or wrong we leave it for others to decide. It 
Li certain, however, that by 1900 there was little, if any, excuse 
foT the condition of affairs which then existed. Because of 
this men who deprecated the low state of political morality 
Irli, that for this reason, if for no other, the organic law of 
1 he State should be changed so as to enable them to do legally 
Krhat had been accomplished by illegal means. The Times 
expressed this feeling when it said: "It is more courageous 
mm I honorable and better for public morals and good govern- 

,,t to come out boldly and disfranchise the negro than to 

make a pretence of letting him vote and then cheating him 
.it the polls." 16 There was a feeling " that the unlawful, but 
necessary, expedients employed to preserve us from the evil 
i lints of the thing (negro enfranchisement) were debauching 
the morals and warping the intellect of our own race," 17 as 
one member of the convention expressed it. Putting the 
question more on party than on moral grounds, the "Notto- 
way Resolutions," passed by a mass meeting of Democrats in 
One of the "black" counties of the State said: 

That while the race question as a political factor Is at present 
Under the control of practical conditions, yet these conditions are 
revolutionary in themselves and cannot be but temporary; and we 
ivurn the people of other sections that unless adjusted by the organic 
law, the situation in the Southside may threaten at any time the 
WpTemacy of the Democratic party throughout the whole Common- 
wi'iiltk 18 



l « Jan. 27, 1000. 

17 Debates, 293. anA 

"Richmond Dispatch, April 7, 1900; Debates, 294. 
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In addition to the evils of corrupt elections the presence of 
the negro vote made independence of action practically impos- 
sible among Democrats in the eastern part of the State. Divi- 
sion m their ranks carried with it the constant menace of 
negro control. To desert the party regardless of the men it 
put forward for office or the measures it supported was to lay 
ones If pe„ to the charge of alliance with the negroes. 1 
(.old Democrat was charged with aiding and abetting the 

SKT - their Degr ° COil ° rtB t0 % et eo " tro1 °* the 

State. Thus principles had to be sacrificed to expediency 

From whatever standpoint a Democrat looked at the ques- 
tion the elimination of the negro from politics was a desir- 
able thing so that lt u not surprising that when the conven- 
tion met this was the question of most universal interest, and 
that the activities of the committee charged with its solution 
occupied the center of the stage. 

Framing the Suffrage Ariich.-The task before the com- 
mittee of which Senator Daniel was chairman was an 
e,tre mfll difficult one. They were called upon to disW 
chise, under the Constitution of the United States, 146 133 
negro males over twenty-one years of age without, at the same 
tme, disfranchising any of the 301,379 white males. "To 
stake from the suffrage the alien and the enemy in Eastern 
V,rgim a and at the same time leave untouched the worthy 
but iterate Anglo-Saxon of the mountainside and to the 
^st beyond was not an easy task for the mind to conceive 
Z x l^f t0 execute." ^o To take into account the 
uneven distribution of the negro population, ranging from no 
negroes in Dickenson county in the west to a negr'o popula 
tion of over 13,000 majority in Norfolk county ,„ the east 

rir; 8 ^^ DaniCl SaM ' " Sc *" a and C! ^dis for 
the political manner with a suffrage proposition."^ 

The committee met for the first time on June 27 and held, 

^al l^about twenty-five ineet ing^herewas no dearth of 

l'J°t , ( 1 ' e ^^ Virginia Politics, 134-136. 
Mr. Watson, Debates, S98. 

p. 2fl3 4tl1 AnUUa ' Eep ° rt > Vir S inia S ^te Bar Association, l fl02 , 
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plana or resolutions dealing with the suffrage question as 
Home forty resolutions from about thirty-five different mem- 
bers of the convention were referred to the committee. 22 Of 
l.hese perhaps ten were more or less complete plans for the 
article on the elective franchise; the remainder dealt with 
npecific questions, as, for instance, the ironical resolution of 
one of the Republican members, that after two years the new 
voter should "be required to read intelligently the Declara- 
tion of Independence, Bill of Rights, the Decalogue and the 
Lord's Prayer." 23 

During the month of July the committee considered and 
debated the various propositions submitted to it but found no 
common ground of agreement. On July 24. a sub-committee 
of eleven was appointed which obtained permission to sit dur- 
ing the sessions of the convention but dissolved on the 2Gth. 
By the middle of August the activities of the committee had 
become so futile that for a week it was impossible to get a 
quorum. Finally, on the 26th of August the Democratic mem- 
bers of the committee met and considered four plans, those 
sponsored by Messrs. Daniel, Watson, Thorn, and Mood. 2 ' 1 
The latter was withdrawn and Messrs. Watson and Thorn 
agreed as to a single plan. These two plans, then, with the 
addition of a minority report by Mr. Wysor, became the 
reports of the committee, the majority report of Mr. Thorn 
signed by twelve members and the minority report of Senator 
Daniel by six. 25 The two Republican members of the com- 
mittee and one of the Democratic members refused to sign 
any of the reports. 

Before taking up these reports in some detail it would be 
well to examine the reasons for disagreement and dilatory 



sa Figures compiled from the Journal of the Convention. 

» Journal 74 On June 2D, the convention ordered that, in the 
future, resolutions should he printed in the Journal by title only, so 
that the text of only a few of the resolutions was proved, 

81 The Journal of this committee is preserved m the State Library 
at Richmond but contains little information. There are no entries 
from Aug- 27 to Nov. 1*, and none after that date. p 

E& Debates, 599-602, G20-628. The reports are also printed in the 
Journal, under (< Documents." 




the 
and to the lack of lead- 



86 ran i n ia constitution oonventio*, imi-08 [378 

action The explanation is found in the inherent difficulty of 
he station, as noted above; in the widely emergen ideal of 

ership m the committee. 

™frt™^LTT " t0 the Pllrging ° f the dect ^ 
represented in the convention, and to a great extent fii 

a/then toe" s^LTl? f ^^ t0 **«"**< 

i^iuwj ana those who be ieved +W f^ « & 

bdonged to the negro as much as to the 5L r^d W 
want to see anyone, white or black, disfnmehi ed Be t 

™ t wir no hope of wmp ™> ■« **> fii 

Alii, n renC< ; ^ m ° re ° M 0l metM than of 

-Lwo of the earliest resolutions presented in ih. . 

called oti tw K rt ^« + , p wa t0 tne convention 

While the great majority f the convention was willing to 
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(o sacrifice a few white men for the purpose of disfranchising 
n few more negroes, and those who strenuously opposed any- 

II iiiig that would continue election frauds. These latter felt 
that the convention had been called primarily to rid the State 
of the cause of corrupt elections and they were opposed to any 
provisions for the suffrage that left open the door to fraudu- 
lent administration. 

Thus the question resolved itself into one of method, and 
the differences of opinion as to the methods to be used made 
agreement in the committee impossible and agreement of a 
majority of the convention possible only after a long debate 
nnd the sacrifice of personal ideas for the sake of a workable 
compromise. 

In the attainment of the impossible one man would per- 
haps be as successful as another, for which reason the chair- 
man of the committee on suffrage should not be blamed for 
the failure of that committee properly and more expeditiously 
to perform its task. There was then and has been since, how- 
eve^ a feeling that Senator Daniel failed to show those quali- 
ties of leadership with which he had been universally credited. 
He occupied a unique position in the State; no man was more 
popular and none wielded a greater influence. Of his posi- 
tion in 1896 one man confided to his diary : " John "W. Daniel 
was the great leader of the convention, (Democratic State 
Convention.) Hie word was simply law; monarchy affords 
no higher examples of despotism than the power possessed by 
this man in a free assembly of 2,000 Virginians," 2S His 
position in connection with the convention of 1901 has been 
noted. Of the Democrats elected to that convention two were 
looked to as the logical leaders, John E. Massey, " Parson " 
Massey of Eeadjuster fame, and John "W. Daniel. Massey 
died before the meeting of the convention and left Senator 
Daniel without the semblance of a rival for the honors of 
leadership. As one reads the newspapers of the first few days 
of the meeting of the convention one is struck with the feel- 
ing of confidence in the ability of the chairman of the Suf- 

ea Diary of Walter A. Watson, June 4, 1896, MS. 
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frage Committee. All recognized the difficulties to be met in 
framing the article, but there was a general feeling that in 
some miraculous way Senator Daniel would be able to evolve 
a plan that would be acceptable to all. 29 As the warm sum- 
mer days went by and he did not « come down" the tone of 
the State press became more querulous. They made sarcastic 
comment on the length of time the convention had been in 
session and the amount of work it had accomplished. Elo- 
quent debates had been delivered on the question of taking the 
oath and on the proposition to adjourn during the hot 
weather, but the Constitution was no nearer completion than 
when the convention first met" The Dispatch was at first 
inclined to be apologetic, but on the 9th of July is suggested 
that it would be well for the convention to get down to serious 
work and complete the Constitution in the appointed time 
and m August it drew an unfavorable comparison between 
the Virginia convention which had adjourned from August 3 
to August %%, and the Alabama convention which continued in 
session « In discussing the lack of action on the part of the 
Suffrage Committee it headed its editorial on August 4 with 
the words, " Wanted, A Plan." 

The delay was more serious because everything in the con- 
vention waited on the report of the Suffrage Committee. 
Other reports were presented and debated briefly, but no defi- 
nite action had been taken on anything that was to go into 
the Constitution when Senator Daniel's committee made its 
reports. What any man could have done in uniting the 
divergent views of the members of the committee is a matter 
of speculation, but Senator Daniel appears to have been 
vacillating and without strong convictions as to what should 
constitute the provisions of the suffrage article. Under the 
circumstances it is not surprising that he was unable to carry 

11 Ibid., August 3 and 4, 1901.' 
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with him a majority of the committee which contained several 
men with very definite ideas and unshakable convictions. The 
responsibilities of his position weighed on his mind to such 
an extent that he was forced to leave the convention on Octo- 
ber 8 on an indefinite leave of. absence, and the burden of 
defending his views in the Democratic conference fell chiefly 
on the shoulders of his colleague, Mr. Glass of Lynchburg. 32 
On September 26, 1901, the Thorn, or majority, report of 
the Suffrage Committee was presented to the convention and 
on the following day the Daniel, or minority, report was pre- 
sented. Neither report was considered at this time but both 
were ordered to lie on the table. The committee having sub- 
mitted its reports, the question was carried to the Democratic 
conference, where it was debated, at times, for several months 
and where the same fundamental differences appeared as had 
been manifest in the committee. 

The requisites for the suffrage in the two reports were iden- 
tical in the following particulars: 1- Residence in the State 
for two years, in the county or city for one year, and in the 
precinct for thirty days. 2. Payment (after January or Feb- 
ruary, 1903) of a poll tax of one dollar and fifty cents, at 
least six months prior to the election, with former soldiers 
excepted. 3. Registration as provided by law. 

By the majority plan only that person could register prior 
to January, 1904, who (1) had served in the amy of the 
United States or of the Confederate States in time of war, or 
(%) who, or whose wife, paid State taxes of at least one dol- 
lar, or (3) who was able to explain the duties of the. officers 
for whom he voted, and had been employed for at least one- 
fourth of the preceding year. The minority plan provided the 

* a I am partially indebted to several members of the convention 
for tlie views expressed above, although the responsibility for the 
conclusions drawn is my own. On Jan. 3rd a previous rumor to the 
effect that Senator Daniel had resigned his seat in the convention 
wae confirmed by the Dispatch. The resignation was in the hands 
of the president of the convention and was not to be presented until 
the 0th On that date the papers announced that, due to the earnest 
solicitation of several member a of the convention, especially Mr 
Glass, Senator Daniel had reconsidered hi* resignation and would 
return to the convention when his health was sufficiently improved. 
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same requirements for registration except that a wife's prop- 
erty could not be counted for payment of the dollaT of State 
taxes, and in place of the third provision substituted the abil- 
ity to read any section of the Constitution or give a reason- 
able explanation of it when read. For permanent require- 
ments — that is, those effective after January, 1904 — the 
majority plan added to the temporary requirements applica- 
tion for registration in the handwriting of the applicant and 
ability to prepare and deposit the ballot without aid, except- 
ing from these provisions those who were blind or physically 
disabled, were former soldiers, or paid State taxes amounting 
to one dollar. The minority plan, on the other hand, sub- 
stituted for its temporary requirements permanent ones simi- 
lar to those of the majority, except that it allowed no exemp- 
tion for payment of State taxes. 

Those disqualified included practically the same classes in 
both reports, idiots, lunatics, persons convicted of bribery, 
embezzlement, treason, felony, petit larceny, and duellists. 
To these the majority added those whose actual habitation dur- 
ing the preceding year could not be ascertained. 33 

It will be seen that the essential difference between the two 
reports was in regard to the so-called "Understanding 
Clause/ 5 whether it should be permanent or temporary. The 
minority wished to give the illiterate white voter the oppor- 
tunity to get on the registration books and then give the 
ignorant of both races the same opportunity to qualify for the 
suffrage, while the majority would continue the requirement 
of an explanation of the duties of officers, which was an open 
invitation to discrimination against the negro. 

The debates on the suffrage in the Democratic conference 
discussed the subject with much greater frankness than it was 

"Majority Report, Debates, 599-002; Minority Report, Debates. 
02Q-G28. Both reports are also included in the Journal under 
i! Documents." The minority report of Mr. Wysor contained no 
understanding clause hut required the ability to read and write 
from which requirements old soldiers, including those who then had 
the right to vote, and those who were sixty years of a^e were 
excepted (Debates, 605). ' 
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discussed on the floor of the convention ,« but, unfortuna tely, 
and largely for that very reason, those debates hare not beer. 
Served, although we know something of what was sa.d from 
the subsequent remarks made by members in the conven 
The first debates on the question in the conference were held 
in October, 1901, and from the 8th to the 39 hoi torch I 08, 
the convention met and adjourned immediately after the roU- 
call to enable the Democratic members to meet in conference 
on the suffrage question.' 5 The Daniel, or minority, plan 
was amended by Mr. Glass in respect to the undcrstandmg 
clause » He contended that the payment of a poll tax and a 
reading and writing test would disfranchise 80 per cent, of 
the negroes, but the more radical members of the conference 
insisted that the negroes were learning to read and write mo a 
rapidly than the illiterate whites and that such a test would 

not be efficient." , 

The problem of agreeing on an article to report to the con- 
vention was a difficult one to solve. In March a proper* 
qualification was adopted, only to be defeated a few days later 
Since it seemed impossible to agree a conference committee 
representing the two factions of the caucus-the disfxan- 
chLs" and the « whitewash^," as Mr. Watson called 
tl, em Bs_ was appointed to endeavor to reach some agreement. 
This committee of eleven appointed a sub-coniimttee of four 
which reached an agreement providing for a six-year ^under- 
standing clause and the submission to the people by the Gen- 
eral Assembly of 1908, of the question as to whether the pro- 
vision should be continued. When this provision was reported 
to the conference it was defeated by the adoption of Mr. 
Wysor's amendment limiting the duration of the understand- 
ing clause to one year. This was the most important ques- 
tion in the suffrage article, as we have seen, and when it was 
settled the preparation of that article for consideration by 

84 Personal communication. 

"Debates, 2&31. 

»a P rf Waiter A. Watson, WO, 7, 1902- abates, 2965. 

38 Diary, March 22, 1902. 
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the convention was a matter of detail. In the conference the 
votes on the various proposals had been exceedingly close, and 
had it not been for two members going over from the side of 
the "disfranchised to that of the « whitewashes - the 
Wysor amendment would not have been passed, 39 

The article submitted to the convention March 31 1903 
waa substantially the same as the minority report submitted 
six months previously. It limited the cumulative feature of 
the poll tax to three years, added sons of veterans of wars of 
the Umted States to the privileged classes, and provided that 
a person offering to register should be able to read and explain 
the Constitution or, if unable to read, should give a satisfy 
tory explanation of any article read to him by the officers of 
registration. 40 

One would naturally think that after the unlimited debate 
m the Democratic conference and the practical assurance that 
the convention was to adopt the article substantially as sub- 
mitted there was little more that could be said on the question 
of suffrage. While it is undoubtedly true that nothing new 
was added m the discussion, the question was debated at *reat 
length from March 31 to April 4* The article as framed by 
the conference was submitted by Senator Daniel, who made 
a long and eloquent plea for its adoption. The convention 
took up the articles by sections. Amendments were proposed 
to several of the sections but only minor changes were made 
When the second section was reached Mr. Thom proposed an 
amendment striking out the temporary understanding clause 
which precipitated the last important debate on the article for 
this clause contained the real point of difference between' the 
various factions of the convention. On April 1 the amend- 
ment was defeated by a vote of 21 to 41, or 27 to 50, counting 
those paired. 42 



-J* £°u ? ie A SS! mt 0i tIle aetivit5 ea of the Democratic conference 
mLtS^'S^' S* ^ £ ™ ter A ' Watson, eST; 

"Debates, 2937-2940, 2943. 

" Ibid., pp, 2937-3080. 

"Ibid., pp. 2958-3018; Journal, 469. 
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When the consideration of the article by sections was com- 
pleted Mr. Gillespie introduced the Republican substitute for 
the whole. This substitute would have put into the new 
Constitution the same requirements for the suffrage that were 
in the Underwood Constitution, with the important addition 
that each voter was to prepare his ballot and write his name 
on the back of it without any assistance. This was to be 
required of the future voter only, as those entitled to vote at 
the time of the adoption of the new "Constitution were to be 
allowed to get aid from a person of their own selection. The 
article then went on to include the principal provisions of the 
election law then in force, with the addition of important pro- 
visions that would serve to eliminate fraud in elections and 
guarantee to the minority party representation among the 
election officials. 43 This substitute was debated briefly and 
defeated by a party vote of 5 to 66. 4i 

The final vote on the suffrage article, as amended, was 

taken April 4 and the article was adopted by a vote of 67 to 

28, counting pairs. 46 Opposing the article were seventeen 

Democrats. The reasons for opposition were very diverse. 

Mr. "Watson, who was very bitter over the way in which the 

HuHrage question had been (i whitewashed and coddled," 

analyzed the motives of the seventeen Democrats who voted 

against " this cowardice " as follows ; 

Those who really opposed it on grounds of inefficiency as to negro 
vote were: Gordon, Barbour, Thorn, Hamilton, Flood, Green, and 
Watson; on grounds doubtful or not fully known to me, Moncure 
and Waddill; on grounds religious and of casuistry, Mcllwaine and 
Pollard— could not go the "immorality" of the "Understanding 
Clause " for one year. Gordon Robertson did not desire to disfran- 
chise negroes any more than whites— thought the worthless of both 
races ought to go by the same rule. Campbell (G. J.) and Criamond 
probably preferred doing nothing. Gwyn and Marshall perhaps 
could not stand a poll tax and the education put upon the white 
people of their sections." 

There was, perhaps, no one in the convention who regarded 

The documents and re- 
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the article as ideal in all particulars; it was accepted ae the 
only thmg that could be obtained, the only article which a 
majority of the convention would support. The understand- 
ing clause was particularly obnoxious to many who, in spite 
of it, supported the article. Among the Democrats the ehie^ 
opposition to this clause was the belief that it would be 
applied fraudulently and there was a real desire to eliminate 
fraud from the elections. Those who supported the idea of 
an understanding clause, which they estimated would, along 
with the other features of the article, disfranchise four-fifths 
of the negro voters without disfranchising a single white 
voter, claimed that the law would he administered by discrimi- 
nation but not by fraud. « It will be discrimination within 
the letter of the law, and not in violation of the law." i7 It 
was claimed also that, as the registrars were to be appointed by 
U the convention, which would choose only honest and capable 
men, the law would be fairly administered. 48 However, the 
majority seemed to agree with one of the Republican members 
who said, « If it is to be administered fairly, then there is 
no reason for it* « One who opposed an understanding 
clause, temporary or permanent, said, "The reason we have 
put this understanding clause here at all is that we expect 
these registrars to favor the white man as against the 
negro/*™ and the chief defender of the permanent clause 
admitted the charge when he said, "T do not expect an under- 
standing clause to be administered with any degree of friend- 
ship by the white man to the suffrage of the black man, . . . 
I would not expect an impartial administration of the 
clause. " 81 

Those who contended for the permanent clause pointed out 
that there was no difference in principle between that and a 
temporary clause. 52 The point was well taken, but as could 
be shown by numerous quotations from the Debates, the tem- 
porary clause was not supported because it was regarded as 
being any more right in principle than the permanent clause 
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but because it was the only compromise that could command a 
majority of the convention. Mr. Braxton expressed the feel- 
ings of the many when he said, " I feel that there was pre- 
sented to me . . . the choice of evils, between a temporary 
understanding clause lasting a year, and a permanent or 
indefinite understanding clause, exaggerating and perpetuat- 
ing, as I verily believe, all of the worst evils of our present 

system." 5S 

The Eepublican members of the convention opposed the 
plan, as adopted, because the law would be applied with die- 
crimination toward the negro and as they feared, toward the 
white Republican; because they believed the negro had a right 
to the suffrage; because they regarded it as contrary to the 
Constitution of the United States, and because they believed 
that, regardless of discrimination, it would serve to disfran- 
chise many illiterate whites. 5 * The Republicans weTe the only 
defenders of the doctrine of universal manhood suffrage which 
had been obtained in Virginia in 1851 but which the results 
of the Civil War had forced the majority of Virginians to 
cease to believe in as a doctrine of universal application. 

In the light of the fact that only seven members could be 
found who. would vote against the suffrage article on the 
grounds that it was not sufficiently stringent, we may conclude 
that they were unduly agitated in regard to the menace of the 
negro, Nothing but the total elimination of the negro from 
the suffrage would have satisfied them— and that, under the 
Constitution of the United States, they recognized as impos- 
sible. Because the convention would not be as radical as they 
wished it to be on the suffrage question they regarded it as a 
public calamity, and Mr. "Watson spoke rather disparagingly 
of his colleagues from the Southside who had Tefused to 
endorse the radical program. 65 Subsequent events have 
proved that the fears of some of these representatives from 
the black counties were unfounded. The article was not ideal 
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then and certainly is not new, but as must be apparent, an 
ideal article could not have been framed. As Senator Daniel 
T » IT 7 ™ 6 dlSliked the ™ der standing clause in particu- 
lar. That clause, because of the opportunity it gave for 
fraudulent administration, was the worst feature of the arti- 
cle. That there were other bad features will appear below 
It is possible, however, to say some good for the article For 
one thing it did not embody either the civil or the military 
grandfather clauses of some of the other Southern State Con- 
stitutions In its permanent provisions, at least, it was prob- 
ably the fwrest attempt that had been made to solve the ques- 
tion of negro suffrage. 

Just as within the convention and the State there was dif- 
ference of opinion as to the relative merits of the article so 
without the State the criticism was diverse. The " Kation " 
enhmed the provisions of the article very harshly. It said 
that the understanding clause was aimed at the negro (which 
was undoubtedly correct) and that through its administration 
negroes of means, probity, and standing" were disfran- 
chised." This may have been true, but if so it was not 
because of the constitutional provisions, for, as we have seen 
anyone paying as much as one doUar in State taxes could 
register without resort to the understanding clause The 
Review of Reviews » was more charitable and more nearly 
correct when it said: J 

illiterate negjes, fa not dXb^a^t V fe Jo^ott^ 
politic capacX l£"l' e %llT£ e T S "^^Xrfsff 

Results of the Suffrage Provisions, 1902-1925 -In order 
to carry out the provisions of the Constitution in regard to 

68 May, 190£, vol. XXV, p. 533.' 








the convention adopted, on June 7th, a registration ordinance 
drawn up by the Committee on Final Beviaion. The registra- 
tion was to be conducted by a board of three registrars in each 
magisterial district of a county and in each ward of a city, 
appointed by the convention for terms ending January 1, 
1904. The compensation was fixed at two dollars a day. Two 
registrations were to be made, prior to October 16, 1902, and 
prior to October 15, 1903. For the former year the board 
could sit an aggregate of fifteen days and for the latter ten 
days. Provision was made for properly advertising the sit- 
tings of the board and recording the names of those regis- 
tered. A false statement made by one offering for registra- 
tion made him guilty of perjury* and upon conviction he for- 
feited for life his right to vote. A person denied registration 
could appeal to the circuit or corporation court and if judg- 
ment was rendered against him there, could appeal to the 
Supreme Court of Appeals. 59 

The ordinance protected fully the right of the person offer- 
ing to register; the operation of the law depended on the 
character of the men chosen as registrars. These men were 
appointed on the recommendation of the representatives in 
the convention of the different counties and cities, and, so 
far as can be ascertained, were all Democrats. For the coun- 
ties represented by Republicans others seem to have made the 
recommendations, as in only two cases were changes made on 
the motion of a Republican member. 00 The character of the 
men selected and the fairness with which they performed their 
duties, then, depended very largely on the attitude of the dif- 
ferent members of the convention. That many of these regis- 
trars who were willing to serve for two dollars a day were 
ready and willing to discharge their duties in a purely parti- 
san manner is probably true but it is certainly not true of all. 
The probability is that they reflected the opinions of the white 
people of their communities and that the amount of negro 
registration in each county reflected the conditions that 
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existed there—that is, where there were many negroes few 
were, allowed to register. The « Nation * reported that in the 
city of Manchester the number of colored voters was reduced 
from 650 to 67, in the " County of Kent" from 800 to 76 
and m Middlesex from 1,118 to 2S7. fll These figures are 
probably correct, although there is no way to verify them, but 
they do not necessarily prove that there was fraudulent admin- 
istration on the part of the registrars. As had been suggested 
in the convention, however, the law was not administered with 
any degree of friendship toward the negro. For the first 
time the people had been given a legal method of disfranchis- 
ing the negro and in many localities they proceeded to use it 
for all it was worth. The attitude of many of the honest and 
honorable people of the black belt is shown by the following 
quotation from Mr. Wataon'a diary: "Meet the Board of 
Kegistrars from Amelia at the Court House and talk to them 
earnestly to agree to disfranchise the negro under the new 
Constitution. They agree and I believe they will do it." fis 

To bar negroes from registration, if their registration 
depended upon their ability to explain the Constitution when 
read to them, was a very simple matter. There are many 
parts of that document which a fairly intelligent white man 
would have difficulty in explaining, and in case of doubt with 
a negro the registrars could always fall back on a demand for 
explanation of an ex post facto law. 

Whatever the means used, and whether fair or not, it is 
certain that the great majority of the negroes and many whites 
were disfranchised by the provisions of the new Constitution 
The registration figures, unfortunately, are not available and 
other figures are somewhat unsatisfactory, but it is possible to 
form at least a rough estimate of the decrease in the electorate. 
According to the census of 1900 there were in the State 
301,379 white males and 146,123 colored males over twenty- 
one years of age « Under the provisions of the Constitution 
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ui [&69 all of these, with the exception of the idiots, insane, 

I convicted criminals among them, could vote. The poten- 

,,;il vote, then, was 447,601; the actual vote in the Presi- 
dential election of 1900 was 864,095." Of thia potential 

M gro vote of 146,1»» over half, or 76,?G4,»* were illiterate 
and would have to register either as (1) a former soldier, (2) 
., ( s n of a former soldier, (3) one who paid one dollar State 
toes, or (4) one able to understand and explain the Consti- 
I ution. Outside of the counties of the Eastern Shore and the 
district around Norfolk there were practically no negroes who 
could register under either of the soldier clauses, According 
to l ho report of the Auditor of Public Accounts there were in 
the whole State only 8,144 efl colored males assessed for taxes 
on real estate valued at three hundred dollars or over (which 
w:,. somewhat in excess of the amount of property on which 
Uie State tax would be one dollar). In 1899 only $10,433.39 " 
was paid into the State by colored people as taxes on personal 
property. In addition, it is very probable that many of the 
negro owners of three hundred dollars worth of real estate 
were literate. It is safe to conclude, therefore, that few of 
the illiterate negroes were able to register under anything 
but the understanding clause and no one expected many 
negroes to succeed by that means. 

Of the potential white voters only 36,493 M were illiterate, 
and while it is improbable that many of these paid as much 
BS one dollar State taxes, it is certainly true that the majority 
could have registered under the soldier clauses and would 
have received more consideration than the negroes had they 
attempted to register under the understanding clause. Of 
course, many illiterate whites took advantage of the provi- 
sions that had been put in for their especial benefit but in 
some of the counties the white vote was considerably reduced. 
There was a feeling among the poorer class of whites that 
they had been disfranchised and they did not make the 
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attempt to register for fear they ™dd be turned down. Somo 
of the H iterate felt that it w as hmnilktmg to register unless 
they could do so by passing the reading test. 
_ In addition to the above there was the fact of apathy and 
indifference among both white and colored which is present 
everywhere, regardless of constitutional provisions, and which 
was accentuated in Virginia by the hopeless position of the 
-ttepubiican party. 

When in January, 1904, the permanent provisions for the 
suffrage went into effect, two very strong deterrent, to voting 
wqw addfld-that is, registration in one's own handwriting 
and the payment of the poll tax. The former operated only 
on those revering for the first time, but the latter applied 
to all except veterans of the Civil War. The poll tax was not 
a new tog but it had not previously been a prerequisite for 
voting. The strongest feature of it now was its cumulative 
effect whlch ^ t necessary for ^ ^ i9Q4 

mo unless he had previously paid the tax or was just el' 

mg of age. Tins tended to discourage the attempt to get on 
the voting l 18t , for with many of the poorer class, both white 
and colored, it was a considerable sum and in addition fre- 
quently represented all the taxes they would be called on to 
pay. If they P a,d no taxes on real or personal property it 
was not at all probable that they would be asked "to pay'th 
po tax, Al ogether it was better, e0 ma .ny reasoned^ to let 
wel enough alone and not attempt to vote. The game wax not 
vor h the candle. If they were Kepublican* theif votes would 
be thrown away and if they were Democrats their votes would 
not be needed. Accordingly in 1904 out of 400,230 poll taxes 
assessed ^3,870 were paid and 146,350 were dd^S? 

til ml i?r \ th iB same year there ™* «*& ^ be 

276,000 white men and 31,000 colored men registered Of 
that not half had paid the poll tax.™ Of course, some paid 

J* Annual Report, Auditor of Public Accounts 1925 n 9W 
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the poll tax who were not able to register and probably many 
more paid the tax who did not register, or if thoy registered 
did not vote. The total vote in the State in the Presidential 
election of 1904, the first election under the permanent suf- 
frage provisions of the new Constitution, was 189,989." If 
the figures quoted above do not show it the comparison of tliis 
vote with that in 1900, 264,095, will indicate the efficiency of 
the new Constitution in reducing the electorate. Since the 
253,870 who paid poll taxes for 1904, plus the few thousand 
Civil "War veterans who were not required to pay the tax, 
represents the absolute maximum of those who could have 
voted in 1904, it is safe to say that the Constitution had cut 
the body of the electorate practically in half. In 1900 theTe 
had been 147 votes cast for each thousand of the State's popu- 
lation; in 1904 there were 67 votes for each thousand popula- 
tion. 72 

This condition was not brought about solely by the poll tax 
clause, for there were two other conditions in the permanent 
suffrage requirements. In addition to the payment of the poll 
tax one could register only provided : 

Second, That, unless physically unable, he make application to 
register in his own handwriting, without aid, suggestion, or mam- 
randum, in the presence of the registration officers, stating therein 
his name, age, date and place of birth, residence and occupation at 
the time and for the two years next preceding, and whether he has 
previously voted, and, if so, the State, county, and precinct in which 
lie voted last, and, 

Third That he answer on oath any and all questions affecting 
his qualifications as an elector, submitted to him by the officers of 
registration, which questions, and his answers thereto, shall be 
reduced to writing, certified by the said officers, and preserved as a 
part of their official records. 

As will be seen, large discretionary powers are lodged in the 
registrars by the second clause above. If they follow the let- 
ter of the law and give no aid of any kind the chances are 
great that there will be some mistakes in the application, on 
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the strength of which the applicant may be turned down The 
power m the hands of these men is great but was designedly 
made bo. This was the concession granted to the delegates 
from the black counties who claimed that the negro would 
soon be able to read and write to a man and a simple test of 
literacy would not exclude him from the vote. How many 
applicants who were literate have been excluded under this 
clause it would be impossible to say. Just as with the under- 
standing clause the sentiment and character of the population 
rt the community and the notion of the individual registrar 
have probably been the determining factors in the adminis- 
tration of the law. It is certain that conditions have varied 
at different times and in different places. Typewritten, and 
even printed, forms have been used." Before an election in 
Lynchburg, in 1910, the registrars allowed applicants for reg- 
istration to make their applications orally. The validity of 
the election was subsequently attacked in the corporation 
court m Lynchburg in the case of Anderson w. Craddock** 
Judge Christian m dismissing the petition to declare the elec- 
tion void admitted that there had been gross ignorance and 
negligent* on the part of the registrars, tut declared that 
the court had no jurisdiction to declare the election void and 
that, since there was no evidence of fraud, corruption, or evil 
intention, the will of the people should not "be set aside for 
irregularis which in no way affect the merits or the fair- 
ness of the verdict." The court also commented on the fact 
that neither the Constitution of 1903 nor the General Assem- 
bly had provided for any direct right of appeal from the deci- 
sion of the registrar, but that in that officer was vested the 
discretionary power and that it was not incumbent upon him 
to construe the clause literally. "If the clause must be con- 
strued literally, then the registrar could not tell the voter 
what the law requires of him, and his ability to write cer- 
tain facts would not be the test, but his knowledge of the Con- 
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stitution." " The question of the application for registration 
|,,ing in the handwriting of the applicant has not come before 

the Supreme Court of Appeals for decision. V ■ nmun- 

Unu.es similar to those in the Lynchburg ease the decision 
would probably be the same, which, while it would not make 
the action of the registrars legal any more than the decision a 
the Lynchburg case, would serve to show even more conclu 
sively the great discretionary powers which may be and are 
exercised by these officials in the exercise of their duties. 

The third clause, quoted above, was probably designed to 
furnish a record by which voters who had successfully passed 
the other tests could be disfranchised if it should be thought 
necessary. At the first registration in 1904 its provisions were 
probably invoked, but it has become practically a dead letter. 
How many voters have been disfranchised through its opera- 
tion it is impossible to say, but probably very few. 76 

Since 1904 the poll tax has probahly been the most effi- 
cient discourager of voting. All who are assessed with taxes 
of any kind are assessed with the poll tax, but assessment does 
not mean collection. The Constitution itself provides that 
the collection of the tax shall not he enforced by legal process 
until the tax has become three years past due and the result 
is that its payment is usually a matter of choice. In the rural 
districts the situation may be like this: the treasurer or a 
deputy may be collecting taxes at some crossroads store and a 
tenant fanner, whose total taxes on personal property may 
amount to less than a dollar will offer to pay that part but 
claim that he does not have sufficient money with him to pay 
the poll taxes for himself and his wife and he will pay them 
" some other time." Few treasurers would care to make any 
further effort toward collecting the poll tax, beyond sending 
a bill through the mail, and they might not consider that 
worth the stamp. The taxpayer is satisfied since by paying 
the small amount of his property tax he has kept himself off 
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tte delinquent list m i he hows no serious efforts will be 

or nut otter i „l a te or mam,. Tie „ tea „,™„, _,, , 
paid the tax m proper person 

^ are not ^^^^^"CS 
the apathy and indifference of the voter has increased The 
negro, as a class has ceased to interest himself in pol£ s £ 

^publicans, and Ins numerical inferiority in the F»J 

* a argely ^voluntary, while with the whites it i s 3 T 

JZ3& eSplaaati ° n * iven ™ V the treasurer of one of the rural 
58 Tiiton v 6t Herman, i0 fl Virginia, 503. 



M97] 



'nn: HUFl'ltAOli QUESTION 



55 



number of white men in Virginia who can*t vote than there 
ire negroes." 70 It would Beem to the writer that there in 
abundant proof to the contrary. That many white men and 
women do not vote is certainly true, as will appear below, but 
1. 1ml they fail to exeicise the suffrage because of constitu- 
tional inhibitions would seem to be contrary to the facts. 
According to the census of 19S0 there were in Virginia 102,- 
H84 illiterate negroes over twenty-one years of age, while the 
illiterate whites of the same age numbered only 59,321. 80 Prac- 
blcally none of the illiterate negroes can vote, while it is very 
probable that many of the 59,321 whites are on the permanent 
registration lists. Even if this were not true the negro 
illiteracy represents 29.3 per cent, of the negro population 
twenty-one years of age or over, while the white illiteracy is 
only 6.9 per cent, of the white population of the same age. 
'The city of Richmond, which in 1920 had a population of 
1.17,574: white and 54,041 colored, furnishes a good example 
Of the relative white and negro disfranchisement. In 1925 
there were 43,537 white and 4,933 colored registered voters; S1 
in spite of the fact that in 1930 the negroes were 31.5 per 
cent, of the total population of the city they had only 10 per 
cent, of the registered voters. 

If we turn to the payment of the poll tax we find that for 
1923, 462,081 white men and women paid the tax, which 
number' was 63 per cent, of the white men and women 
assessed, while only 96,281, or 38 per cent., of the colored men 
n.nd women who were assessed paid the tax. 8 ? 

Whatever the reasons may be, the fact that the people of 
Virginia do not vote is clearly evident. "We have noted above 8a 
the Presidential votes in 1900 and 1904. In the Presidential 
elections of 1908, 1912, and 1916 the vote cast was, respec- 
tively, 68, 67, and 67 for each thousand of the population. 5 * 
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Carolina 37.88 per cent,, Maryland 43 per cent., Kentucky 
02.5 per cent., and "Wiest Virginia 7G.9!) per cent of their 
potential votes. 50 

There are, in general, two schools of thought as to the desir- 
ability of this condition. There arc those who Eee] that it ifi 
an intolerable condition which must be corrected and those 
who feel that there is nothing inherently wrong about it and 
that nothing need be done. The former feel that where J5 per 
cent, of the people control the government that government is 
likely to be conducted for their benefit. That such a condi- 
tion exists cannot be denied. Those who stand to profit by 
the vote of the people are going to see that that part of the 
vote which will support them is brought out. As a result we 
have the county rings or machines which in some localities 
amount to little more than self -perpetuating oligarchies. The 
officeholders and the organized minorities, who are more than 
apt to seek their own advancement, are the ones who are in 
control. Then, too, there is the feeling that it is a bad thing 
for Virginians to cease to be "politically minded"; if our 
democratic institutions are to survive they must be upheld by 
a democracy; political rights infer political duties and with- 
out attention to the duties the rights will be lost. 

The general view of those who favor the status quo, or feel 
that it is nothing about which to be alarmed, is that the State 
loses nothing by the voluntary disfranchisement of those who 
are too indifferent or too ignorant to qualify themselves. 
They see no reason why the suffrage qualifications should be 
relaxed in an effort to attract to the vote those who do not 
now exercise their privilege. There is much that may be 
said for this view except that it does not take the fact of 
political duties into consideration. By no means all of those 
who fail to vote are the ignorant or the ill-prepared. They 
may be the indifferent, but they have been made so by the 
restrictions put around the exercise of the suffrage and by 
the absence of partisan conflicts* 

The fact that the suffrage requirements have rid the State 

B « Ibid., April 20, 1925. 
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of corrupt elections is one of the main arguments for their 
retention by many people. The type of fraudulent election 
which existed prior to 1903 is a thing of the past. That this 
is true may be shown by the fact that since 1903 there have 
been hut two contested election cases before the National 
House of Representatives and neither of these turned on 
fraud, such as had existed prior to 1902. It has been said 
that the buying of the votes of those who were allowed to have 
assistance in marking their ballots was practiced for some 
time after 1902, but as that privileged class of voters dis- 
appears there is little likelihood of the practice continuing. 01 
We may conclude by saying that the suffrage provisions of 
the Constitution of 1902 have resulted in eliminating the 
negro; that the elimination of the negro has brought a feeling 
of security and an attitude of Indifference among the whites ; 
that the predicted independence of thought and action among 
the white voters, relieved of the negro menace, has failed 
to materialize; and that, as a result, the State lacks a real 
party of opposition, is still solidly Democratic, and has deliv- 
ered itself into the hands of less than 10 per cent, of its citi- 
zens. 



4l Magruder, Recent Administration in Virginia, 85. 
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CHAPTER III 

The Coepoeatign Commission 

The Corporation Problem. — In framing a new constitution 
for the State the Virginia Convention was engaged, very 
largely, in a process of revision. The task before the majority 
of the committees was to take the articles of the Underwood 
Constitution and so amend and change them as to bring them 
in line with what the Convention conceived to be the best 
policy and best suited to the needs of the State. In many 
cases this was a difficult task but, in comparison, the situa- 
tion that confronted the Committee on Corporations was much 
more difficult. In this case new ground was to be broken, 
an entirely new feature was to be added to the State's- organic 
law. No previous Virginia constitution had contained any 
provision for the regulation of corporations by the State and 
the provisions of the statute law were inadequate to meet 
Hie situation as it existed in 1901. 

Since 1816 the State had had a " Board of Public Works," 
created for the purpose of administering a " Fund for Internal 
Improvements ?J but whose activities and personnel had been 
varied. In 1837 it was given power to charter and, in a 
limited way, to control railroads. Just as in other parts of 
the country during the period, its control over railroads was 
largely in the nature of encouraging their creation. By its 
authorized investments and guarantees to other investors it 
had succeeded in increasing the State debt to about $33,000,- 
000 in 1861. 1 This debt and the greatly decreased wealth 
of the State consequent upon the Civil War led to the pro- 
hibitions in the Underwood Constitution on the debt con- 
tracting and investing power of the State 2 and the partial 
repudiation of the Readjuster period. 

By the Underwood Constitution the Board of Public Works 
was made to consist of the governor, auditor, and treasurer, 

1 Magruder, Recent Administration in Virginia, 147-148. 
* Art. 10, Sees. 7, 14, 15. 
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and its duties were to be such as might be prescribed by law. 3 
Under this blanket provision its duties varied from selling 
State-owned stock to furnishing plans for fish ladders for 
dams. 4 

As a part of the urge for state regulation of railroads which 
swept over the country from the West in the 70% many States 
created the office of Railroad Commissioner. This officer,, 
without in most cases, being given adequate power, was sup- 
posed to correct the abuses as to rates and discriminations 
which were such a fruitful source of complaint. In "Virginia 
the office was created in 1877* The Commie si oner was elected 
by the General Assembly for a term of two years and was 
given the power of ordering repairs, better station facilities, 
and the reduction of passenger and freight charges. The 
weakness in the position of the Commissioner was that while 
he could give the orders he had no way of compelling obedience 
to them. If such orders as he gave were not carried out 
within sixty days he referred the matters to the Board of 
Public Works, who could act "as they deemed expedient," c 
but whose actions were so circumscribed by inadequate statu- 
tory provisions and special legislation of the General Assem- 
bly that they were practically impotent, 

Attempts had been made to increase the power of the Com- 
missioner but they had all failed. In 1884 a "mild persua- 
sive " bill had been passed by the House of Delegates but failed 
to be enacted into law by the Senate. In 1888 the House 
passed an act modeled on the Interstate Commerce Commis- 
sion Act but it also failed in the Senate. Again "in 1890 
a bill known as the Kent Bill met the same fate. 8 Finally 
in 1892 the so-called Mason Bill was passed. This act <e filled 
with platitudes, that the railroad companies must be just and 
reasonable, that they must not discriminate, . . , that they 
must not do anything wrong," 7 went only a short distance 
beyond the platitudes and set maximum freight rates and a 
long and short haul provision. Neither of these provisions 



*Arfc. 4, Sec 17- 
'ISIagruder, 149. 
6 Ibid., p. 149, 



6 Debates, 2303. 
T Ibid., p. 2423. 
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of the act was of any practical value; the former because 
the maximum freight rate was put at eight cents per ton 
per mile while the average charge for freight on one of the 
loading railroads of the State was a little over one hall of one 
cent per ton per mile/ and the latter because the Commissioner 
was allowed to make exceptions to its operation if he saw lit. to 
do so, or if he could be persuaded to see fit to do so. 

While many of the States had, before 1900, superseded their 
advisory commissions by commissions with power, Virginia 
had been content to meet the changing conditions with inef- 
fectual legislation or with nothing at all. The Railroad Com- 
missioner realized his impotence and pointed it out to the 
General Assembly. 10 In his Annual Report for 1900 he said: 
" There has been a general raising of rates in Virginia in the 
past year. In most cases it has been done by raising the 
classification, a matter about which the average shipper 
knows very little. * . . There have been some cases of ex- 
treme hardships, which I have not found means of correct- 
ing." %1 In spite of his expert testimony as to the need the 
Assembly refused to grant him sufficient power to make his 
work effective. As a result his office was regarded as one 
of the useless ones to be abolished by the convention and he 
himself was severely criticised. One unfriendly critic has 
characterized him as a kindly old gentleman who travelled 
tbout the State as the guest of the railroads, inspected them 
through rose colored glasses, forgave them their sins, admon- 
ished them to be good, and in general treated them much as 
an indulgent father might treat his recalcitrant sons. 12 There 
were probably even more unfriendly criticisms, but the Com- 
missioner was not as much to blame as was the system under 
which he worked; he only reflected the general attitude of 
the majority of those in authority toward the railroads. 

Abundant reasons for the failure of the General Assembly 
to pass more stringent regulatory legislation was found in 
the control which the Tailroads exercised over that body. 



B Ibid., p. 2148. 

° Mapfruder, 150. 
"Debates, 2151, 2256- 



"Ibid., p. 2257. 

18 Personal communication. 
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Much of this was in the legitimate form of lobbying but 
there were other practices of which the legitimacy was more 
quesWble It was no new thing for the railroads toT 
m politics; that connection had begun during the Kecon- 
truction days. General Mahone^s railroad interests had been 
the dominating motive which led him to seek power in the 
ran 1, of the Conservative party. Th ls power he used 1 2 
forts to increase the value of his own road and cripple the 
compete power of his rivals." It is not surprising" then/ 

that profiting by h,s instruction, the means employed were 
somewha questionable. For their services in this LrabI 
reform the railroads earned the gratitude of the Democratic 
party and the indications are that they exploited this feeling 
o gratitude to the full. They became large contrzbut tf 
campaign funds and especially interested themselves in the 
election of members of the General Assembly. The compose 

oth for th g i B l T W *t ° f Vltal int6reSt t0 the ^orations 
both for the effect it might have on the passage of regulatory 

aws and because of the fact that the Stat" Judges were^e S 
by the joint vote of both houses. 

The attempt of the corporations, and especially the rail- 
roads, to control the General Assembly extended not only to 
he election of members bat to the treatment of members after 
their election. A newly elected member would be given, as 

,Wi£ t P 'Tf ^ ° f hlS ^ a Me of P-« ™ the 
important railroads of the State. Hot all of the legislators 

accepted these gifts, but during the 80>s it was to*™ 

practice formortof the officers of the State to ride free of 

charge on both official and personal business. 1 * It is only fair 

to say that this was a common practice elsewhere; that it was 

not regarded as questionable; and that the railroads were 

placed m the position of being forced to conform to the general 

practice or suffer from confiscatory or discriminatory legisla- 

^^1^ is equally 

»P™^i The Rea . d ^<* Movement in Virginia, 28, 89-71 
bac/'thif ™™*™ f«m men whose facial experience g oe 9 
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true that no effective regulation was likely to be had where 
the regulators were under obligations to the corporations to 
be regulated. This influence of the corporations in the 
Legislature was carried to the courts which so Ear iv Hooted 
their opinions and wishes that one of the opponents of the 
corporation article was led to say in the Convention, "I think 
if there is any one thing our Court of Appeals lias done to 
injure the corporations of the State, it is its tendency to go 
too far in favor of the corporations." 1B 

In respect to the statute law the situation was improved by 
the act of 1892 which prohibited special rates, rebates, and 
unjust discrimination in the transportation of passengers and 
freight, 16 but the law fell far short of taking the railroads 
out of politics or lessening to any great extent their control 
over the legislature. Instead of presenting members of the 
legislature with passes it ia said that a newly elected member 
would be approached by a representative of the railroad and 
told that any time he wished to take a trip on their lines he 
would be furnished with a ticket with the compliments of the 
railroad, 1 '' 

The political strength of the railroads is illustrated by 
the failure of the legislature to pass legislation demanded by 
the laboring classes but regarded by the railroads as inimical 
to theiT interests. Most important of these measures was an 
employers' liability hill which would abolish the doctrine of 
the fellow-servant. Under this doctrine it was impossible for 
a railroad employee to secure compensation from the railroad 
for injuries received in line of duty if the injuries were due 
to the acts or omissions of any other employee. 



1B Debates 22E1. 

"Acts of Assembly, 1891-1892, chap, 614, p r 965. 

1T Personal communication. Although, naturally, documentary evi- 
dence ia lacking, the position of the railroads in the politico,! life of 
the State seemed to be a matter of common knowledge. Replying to 
the charge that the creation of the corporation commission would 
bring the railroada into politics Mr. Braxton said, " I ask you if 
there has been & jud^e elected in this State, if there has been a 
legislature elected and in session, if there has been a campaign 
fought out, in which you do not see the hand of the railroad!^ 
{Debates, 2170.) It ia significant that hia question was not answered 
by the friends of the railroada. 
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To remedy this doctrine, as it had been laid down by the 
courts, an employer's liability bill was introduced into the 
General Assembly and defeated on four occasions during the 
decade preceding the Convention of 1901. The demand for 
this legislative action was so insistent that when the Assembly 
of 1900 refused to pass the bill both political parties embodied 
m their platforms of 1901 a demand that such a law be 
enacted. 1 * However, only after it became a foregone conclu- 
sion that such legislation would be embodied in the constitu- 
tion did the General Assembly of 1902 accede to the demands 
of the people. 

Because of the overshadowing importance of the suffrage 
question there was little discussion, before the meeting of the 
convention, of the embodiment in the constitution of corpora- 
tion regulation. That the corporations feared that a constitu- 
tional convention might attack the problem is shown by the 
fact that they were regarded as opposed to the calling of a 
convention." There was some suggestion that the law in 
respect to the fellow-servant doctrine might be changed but 
the Dispatch said this was only a "bug-a-boo" of opponents 
of the convention, that it knew of no plans to that effect, and 
that it made no difference anyway as the people would have 
an opportunity to pass on the constitution^ 

When the time for the election of delegates to the conven- 
tion drew near it was noted that railroad and corporation 
attorneys were entering the race in numbers. This, according 
to a " prominent legislator," was regarded as an unfortunate 
circumstanced The Times declared that it was an open 
secret that the election of Boaz and Massey in Albemarle 
county had been opposed by Senator Martin and Railroad 
Commissioner Hffl" but in this case the o pposition was 

38 Debates, 2271. 

"Richmond Dispatch Jan. 18, 1900, and May 3, 1D00 For a 
contrary view am Riehmond News, May 4 1900 

flrea^ceV™ 1 J' 19 °2i ^ D,Bpfttet ™PW between two 
w^Vfr +7* 1 ™ a favorably dwpoaed toward the corporations and 

ai Richmond Dispatch, Mar. 13, 1901 
"Richmond Times, April 28, 1&01. ' 
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regarded as that of the "machine" rather than that of the 
corporations. The difficulty was that it was hard to dif- 
ferentiate between the "machine" and the friend* of the 
mrpo rations. 

Aside from the matters mentioned above littlo attention 
was paid to the relations of the corporations to the approach- 
ing constitutional convention. The writers of letters to the 
newspapers— of which there were many— generally confined 
themselves to expressions of opinion as to the method of ban- 
dling the suffrage question, with an occasional excursion into 
other fields of government such as taxation, the organization 
of the judiciary, or the powers of the approaching conven- 
tion. The author of the only attempt to discuss all phases of 
a possible constitution suggested that the regulation of cor- 
porations was a province of the general government; that if 
a State attempted to regulate corporations those organiza- 
tions would move to another State and whatever benefit they 
might give would be lost to the people of the regulating state. 23 

The Corporation Article,— When the Committee on Organ- 
ization made its report to the Convention it provided for a 
Committee on Corporations as one of the standing com- 
mittees. The principal credit for this seems to belong to 
Mr. Stebbins, a business man of Halifax county, who did not 
wish to see the question of corporation regulation "relegated 
as side-show to some other committee " 2i of the Convention. 
It would be interesting to know just what were the considera- 
tions that moved President Goode to select, as the chairman 
of that committee, Mr. A, C. Braxton. One of the members 
of the Convention had suggested that they had no expert 
constitution-makers among their number, and it is certainly 
true that there were no experts in the framing of provisions 
for the regulation of corporations. The needs of the corpora- 
tions were probably thoroughly understood by all of the cor- 
poration lawyers in the body, but it is not probable that any 

aa A, F. Thomas, The Virginia Constitutional Convention and Its 
Poaaibilitiea, 75-77. 
« Delates, 2254. 
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article they would have framed would have provided for any 

elective regulation of their clients. 

Whatever may have been the reasons the choice of the chair- 
man of the committee was a most happy one. A leader of the 
btaunton bar and enjoying a valuable practice, Mr. Braston 
upon his election to the Convention, closed up his law office 
and moved to Eichmond to throw himself wholly into the 
work of framing a constitution for his State. It would seem 
that he had previously made no particular study of the subiect 
of corporation regulation, but he brought to the question a 
trained and well balanced mind and an indefatigable enemy 
He proceeded immediately to inform Himself on all phases 
of the question by corresponding with people in all parts of 
the United States and by trips to Washington for the purpose 
of consulting all the available authorities in the Library of 
Congress. The majority of his committee gave him valuable 
assistance and support and the information gathered was 
made available to all. With the assistance of some members 
of the Convention who were not members of the Committee 
on Corporations Mr. Braxton formed a steering committee 
at ten whose duty it was to work for the adoption of the 
corporation article as embodied in the majority report of the 
Committee on Corporations, This work was carried on by 
dividing the members of the Convention among these ten so 
that individual pressure was brought to bear and accurate 
check was kept on the views of the various members. This 
private committee met informally on numerous occasions and 
discussed for their mutual benefit, the objections brought 
against the corporation article and the arguments to be used 
m overcoming, these objections. By such efficient means the 
corporation article was made a part of the constitution in 
spite of corporation opposition and the lack of any well- 
expressed sentiment in favor of such provision previous to 
the meeting of the Convention. 25 
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The Committee on Corporations was composed of eleven 
members, Something of the difficulty they encountered has 

been, noted above. After working over the provisions on the 
subject in the various state constitutions they drew up a 
tentative article which was given to the newspapers in ordoT 
that the committee might have the benefit of criticism. 
Instead of being accepted as a purely tentative draft these 
sections were published as the full report of the committee 
and brought so much unfavorable criticism that they were 
considerably changed, especially in regard to the provisions 
relating to private corporations, 26 The final report of the 
majority of the committee, signed by eight members, was 
presented January S4, 1902, and that of the minority, signed 
by two members, January 28, 1903. The Republican member 
of the committee, Mr, Blair, refused to sign either report. 
The majority report was considered by sections and amended 
in the Committee of the whole from February 4, to Febru- 
ary 20. 2T 

Since this majority report, with the exception of amend- 
ments noted below, is the corporation article as it exists in 
the constitution today it will be worth while to examine it in 

some detail.** 

The report contained nineteen sections and, when printed 
for the use of the Convention, covered twenty-six pages. 
Section 1 defined such terms as corporation, person, freight, 
charter, etc., used in the article. Section % provided that 
all charters should be issued by general laws and prohibited 
the passage by the General Assembly of special acts in this 
respect. In Section 3 provision was made for the formation 
of a corporation commission. It was to consist of three mem- 
bers chosen by the governor and confirmed by the General 
Assembly in joint session. Except for the first appointees 
the term of office was to be sis years; the first members were 



££SKi?SBr=«i?-«= 



38 Debates, 2140-2141, 2333-2334, 

ST Ibid,, pp. 2140^2578. 

aS The majority and minority reports and the majority report as 
amended in the Committee of the Whole are found in the Journal 
under " Documents." 
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to be appointed for terms of two, four, and six years respec- 
tively. Ho person having any connection with any transpor- 
tation or transmission company was eligible for membership 
and at least one of the three members should have the qualifi- 
cations provided for judges of the Supreme Court of Appeals. 
The commission was given the power to appoint its own offi- 
cers and was required to hold daily public sessions. The 
railroads of the State were required to give the members of 
the commission free transportation over their lines when tra- 
velling on official business. The commissioners could he 
impeached in the same manner as judges of the Supreme 
Court of Appeals and, if the General Assembly so decided, 
could be elected by the people after January 1, 1909. Their 
salary was to be not less than three thousand dollars a year. 
Section 4: was the most important of all the sections, for it 
set forth the powers and duties of the commission. It was 
divided into eleven sub-sections, from (a) to (1) inclusive. 
Sub-section (a) gave the commission power to issue charters, 
supervise, regulate, and control corporations, and receive and 
publish reports from them. The most important provision of 
Section 4, the provisions about which there was the most 
dispute, were contained in sub-seetion (b). This gave to 
the commission the power to prescribe and enforce rates, 
rules, and regulations for the government and control of the 
corporations of the State. The power of the commission over 
rates was made paramount but its power to prescribe other 
rules was made subject to the superior authority of the 
General Assembly. The commission was charged with the 
duty of keeping itself informed as to the physical condition 
and accommodations of the railroads of the State and was to 
adjust claims and settle controversies by mediation when- 
ever possible. By sub-section (c) the commission was con- 
stituted a court of record with the power to administer oaths, 
summon witnesses, compel the production of papers, punish 
for contempt, and inflict fines for the violations of its orders. 
Sub-section (d) allowed appeals from the actions of the com- 
mission to be taken to the Supreme CouTt of Appeals. In 



order that there might be no delay in putting mti> vW^l Mi*. 
rates or rules of the commission, sub-aeotion (e) provided 
that appeals from the actions of the commi aion should 
have precedence over other business of the OOUtt and that, 
pending the outcome of an appeal, the appellant corporation 
should furnish to the Commonwealth a suspending bond 
sufficient to cover all over-charges made. Subjection (f) 
provided that, on appeal, the action of the commission should 
be regarded as prima facie just, reasonable, and correct and 
that no new or additional evidence could be introduced m 
the appellate court. A very wise provision was made in sub- 
section (g) where it was provided that in case the appellate 
court reversed the action or order of the commissi it should 
substitute for it an order which it considers just. By sub- 
section (h) the right of any person to sue a transportation or 
transmission company in the ordinary courts was maintained 
with the limitation that no rule of the commission should be 
questioned in such suit. Sub-sections (i) and (k) provided 
respectively for annual reports from the commission to the 
governor and for the abolition of the Board of Public Works 
and the office of Railroad Commissioner. By sub-section (1) 
the General Assembly was given power to amend, after Janu- 
ary 1, 1905, sub-sections (d) to (i) inclusive, upon recom- 
mendation of the commission. 

Section 5 required the payment of an annual fee of not 
less than five dollars and the submission of an annual report 
from all corporations doing business in the State. Under 
the provisions of Section 6 any previously chartered corpora- 
tion accepting an amendment to or extension of its charter 
would be brought under the provisions of the constitution 
respecting new corporations. Section 7 forbade the abridg- 
ment of the right of eminent domain and the police power 
of the State, as related to corporations. Section 3 gave to the 
General Assembly the authority to allow telegraph and tele- 
phone companies to use the rights of way of railroads m con- 
structing their lines. By Section 9 a long and short haul 
clause was embodied in the constitution, by Section 10 the 
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11 he fellow-seryant doctrine was abolished in respect to 
employee, of railroad, Sectio n 12 restricted f oreign o ^ 

Section 13 the General Assembly could require annual \e- 
par a W them. Section 13 provided that the right of the 
Mate to define the duties of public carriers and pubic serv c 
colorations should never be abridged. By Section 14 
tt IT P F r ° hlblted + fl ' 0in 1 °*™Z ™»* *> or subscribing! 

Assemb y to enact laws prevent trad* combinations and 
monopolies inimical to the public welfare. The right of a 
railroad to parallel the line of another road was colli thy 
Sedaon 1 but the Bichmond, Fredericksburg and Pot ma c 

from a parallel line by action of the General Assembly 
Section 18 gave to the General Assembly and the commi" on 
power to regulate and control the issuance of stock and bond" 
by corporations, and Section 19 provided for the automate 
«on of all previously issued charters of corpo^ 
which had never organized or were not actually in existence 
In contrast with the great length and detail of the £££ 
report the mmority of the committee submitted a report 
approximately oncfourth as long and consisting of ten s c 
;ons. It provided for a corporation commissio/to be cUen 
m the same manner as that of the majority, hut while its 
duties w t he similar in many respects, 5s powers wer 
limited to the presentment of the facts of violations of law 
oy 3 or unjust practices of, corporations to the attorney-general 
who was to proceed against the offending corporations in the 
circuit or corporation courts of the counties or cities in which 
the offenses were committed. An appeal from the decision 

A i l0 T e i C0UrtS WaS t0 lie t0 the S *W Court of 
Appeals at he instance of either party. While the report 
contained a long and short haul clause, that is, the railroads 
were forbidden to charge more for a shorter than for a longer 
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distance over the same line in the same direction, the beno- 
flcial effect was greatly limited by the qualification "under 

substantially similar circumstances and conditions of mmpc 
iition, cost of service, or otherwise." In place of Uki deUilcri 
provisions of the majority report the minority report gavo to 
the General Assembly the power to add to the power* and 
duties of the commission. 

The substantial difference between the two reports was 11m I. 
that of the majority created a commission with power while 
the commission of the minority was more nearly the advisory 
type. In the minority provisions action was left to the 
attorney-general and the laws to the General Assembly while 
the majority placed both, action and laws in the hands of the 
commission. 

The majority regarded the provisions of the minority re- 
port as thoroughly innocuous for the purpose of correcting 
the abuses alleged to exist; it was spoken of as "marvellous, 
funny, opera bouffe," 20 and a device as flimsy as the papeT 
on which it was written. 30 It closely resembled the Mason 
Act of 1893 and the Interstate Commerce Commission Act of 
1887. Its friends insisted that it was modeled on the Inter- 
state Commerce Commission Act with the defects of that sta- 
tute eliminated, 81 but its enemies contended that it did not 
give to the proposed commission as much power as the Federal 
Commission enjoyed. 82 

Whatever the excellencies or defects of the minority report 
may have been it got little attention from the Convention. 
Only its signers came to its defense ; the other opponents of 
corporation regulation confined their efforts to amending the 
majority report so far as they could in accordance with 
their views. By the time the reports were presented to the 
Convention it was a foregone conclusion that the corporation 
article in the new constitution would be substantially the 
majority report, 33 and nothing was to be gained by efforts to 
substitute the minority report for it. 






38 Debates, 2278. 
*° Ibid., p, 2197. 
"Ibid., pp. -2217-2218. 



82 Ibid., p. 2236. 
88 Ibid., p. 2253. 
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AU h l ° h i?fT t0 the mai ° rity ^ 0Tt weie m ^y and varied 
A 1 gutted the power of the State to sup™ and S* 
late the corporations it had created or had allowed to cant 
on business wiain the state) but the y-ry 

majonty re por t insisted that this regulation should not ex 
tend to control. They contended, and endeavored to prove 
by elaborate statistic as to rates, that a commission w a 

7 n Earned in a spirit of hostility rather than in a calm 
gtad frame of mind, constituted an unwarranted hitS 
ference with private business ■ 

to tne effect that such provisions as were contained in the 
po.ty report had no place in the constitution hut houS 

State had such an article in its constitution and that for 

that the article, as amended, was almost as long as the entire 
Underwood Constitution. The minority insisted also thl 

be Tut in tl JT" Pr ° P0SGd ^^ *ould not 

be put m the constitution where change W01lId be difficu ,. 

Dire predictions were made as to the effects of the artid 

would keep capital from coming into the State ; it w 2d 

hamper, cripple,. and probably bankrupt every ^reat raU 

endanger the adoption^ the £££ J ^ ™S 

should be submitted to the people.*' constitution 

In answering the arguments advanced by the «*,«*. 

" Tbid., p. 2253. ~~ ' ' ~~ ' " 

88 Ibid., p. 2215. 

2359, 2383-2403, 2407,2418. Th e eX pen gP tf S' 23I5 " 23 20. 2330- 
used as a further arimment anWfT. < e COT " m ^'on was 
five dollar annual fefZra eorporati™, ^Lh** 8 ""S" 1 tl,at » e 
expenses. "wporationg would more than pay the 
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over the facilities, schedules, and equipment of mUromls, Hie 
majority showed that there was no foundation for the Coar 
that the power of the commission would be used in nn arbi- 
trary manner, lor ample provision had been made for appeal, 
both to the commission itself and to the Supreme t'ouit t > J* 
Appeals. Altogether the corporations were to be given three 
opportunities to be heard before any rates or regulaliui.u went 
into permanent effect The majority insisted that there was 
a necessity for drastic powers to be lodged in some body 
capable of enforcing its decisions. The experiment of at- 
tempting to correct abuses in isolated cases through the action 
of the courts had been tried and found inefficient In 3pite 
of the fact that the statistics as to rates in force in Virginia 
were somewhat inconclusive, enough direct and incontroverti- 
ble evidence was submitted to show that the railroads had 
discriminated against the people of certain sections and locali- 
ties. 37 The whole argument in the Convention over the ques- 
tion of rates proved conclusively the contention of the major- 
ity that it was absolutely impossible for a legislature to pre- 
scribe rates in any fair or intelligent way, although it was 
a legislative function. The majority insisted that they were 
not actuated by any feeling of animus toward the railroads 
and that their ideas were not the result of the fact, as was 
suggested, 38 that they did not have railroad passes in their 
pockets. The problem was one in the solution of which indi- 
vidual personal opinions should be subordinated to the good 
of the whole people. The railroads had committed high 
crimes and misdemeanors against the people of Virginia and 
the question was whether they or the people should rule the 
State. 89 There was no Teason to suppose, said the majorityj 
that the power of control given to the commission would 
be abused to the extent of taking over and managing the 
railroads of the State. It was not to be presumed that any 
state or commission would deliberately attempt to ruin or 
destroy the railroads. Although the possibility of abuse was 

37 See particularly the case of Danville, Debates, 2274-2304, 
5,8 Debates, 2253. l 
80 Ibid., p. 2171. 
6 
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inherent in the possession of power that was no argument 
agamst the delegation of authority. And, finally, if there 
to to be any abuse of power it was better that it should be 
by the State rather than by the railroads 4a 

and tw'fiw t0 i 1W maj ° rity rep0lt because ° f «■ W*h 
and the fact that nothing like it had appeared in any previous 

Virginia constatation were somewhat specious. It was shown 

that .nineteen States had provisions in their constitutions 

™vt tl .(^rfornia, Kentucky, and Louisiana) 

gave to the lr commission powers almost an broad as those 
proposed for the Virginia commission. The radically changed 
cond, taons in Virginia since 1870 were sufficient excuse for 
this change mwkt was to constitute the fundamental law. 
which 7i ^Wiion was not made for the conditions 
which existed m 1903. The type of conservatism which re- 

m Virginia.''" I n arguing that the 

not to go into the constitution because it was" siorX 

S he' ? T* ^ thdr °™ ^^ Sh0Dld b ™ 
part ot the organic law. 

The majority pointed out that the argument 
difliculty of changing a constitutional provision might be 

pit ;:: d r age of th 7 aiiroads *™ e ;t *»** «» 

protect them from more radical legislation which might be 
proposed m the future. In addition the General Assembly 
was given power, on the recommendation of the comS™ 
to amend portions of Section 4 (later extended by an amend 

mTtakeV if 1 S " ?*** *>' ^ ****** ° f ^ 
mistakes in draftmg was not a valid argument aeainst the 

mdusion of the article in the constitution^ that TiL, 

might be used against any constitutional provision 

it™ ^ ^ a i the COmmission &<*tt ^ established and 
^^^^y^constitution rather than the legisla 
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fcure, the majority denied any desire to make an assault on the 

legislature as a body but; contended that experiuiuu! had 
shown the ability of the railroads to control and block h-girta- 
tion. The bills that had been introduced previous to the pas- 
sage of the Mason Act had died in the Senate committee to 
which they had been referred due to the control of the rail- 
roads over a majority of that committee. If the matter of 
corporation regulation was left to the action of the General 
Assembly nothing would be done because of the ability of a 
minority to obstruct legislation during a limited session. 
Mr. Braxton summed up the argument for the constitutional 
provision by contending, first, that it was necessary in order 
to prevent any question of the power of the Assembly to dele- 
gate a part of its legislative power; second, the commission 
was to be an important branch of the government, a court, 
and should be provided for like the other courts of the State; 
and third, that it was the only way in which the people might 
hope to get an effective commission due to the power of the 
railroads to block affirmative legislation in the General 
Assembly. 42 

The majority contended that if the amount of legislative 
detail was an argument against the report that argument 
could be used also against some others of the proposed articles, 
especially the suffrage article, which the minority supported. 

The question as to the demand for the article among the 
people of the State was a matter of opinion as was also the 
effect its inclusion in the constitution might have on the 
adoption of that document provided it was submitted to the 
people. What expression of opinion there had been appeared 
to be favorable, although it is probable, as the minority said, 
that very few people understood the article. The newspapers 
ns a whole, with the notable exception of the Richmond Dis- 
patch, 48 were strongly in favor of the majority provisions. 
As to the question of the adoption of the constitution it was 
contended that the article would make the constitution popu- 

Tbid., pp. 2424-242-5. 

Ibid., p, 2320; Richmond Dispatch for February, 1902. 
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lar with the people, especially In the Southwest, where they 
were more interested in this type of legislation than they 
were m the question of negro suffrage." 

When the majority report was taken up by sections in the 
Committee of the whole numerous verbal and explanatory 
amendments were made at the suggestion of Mr. Braxton. 
bpeakmg for the majority of his committee he showed himself 
willing to accept any changes in the report that would serve to 
clearify its phraseology or protect the legitimate interests oi 
the corporations so long as the essential features of the pro- 
posed article remained intact. His control over a majority of 
the Convention was remarkable. With but two exceptions 
amendments of which he disapproved were rejected. One of 
these exceptions was the amendment to strike out Section 8 
which gave to telephone and telegraph companies the right to 
use the rights of way of railroads for the construction of their 
lines. In this case Mr. Braxton turned over the defense of 
the section to another member of the committee and left the 
matter up to the decision of the Convention. The section 
was struck out without a recorded vote. 45 In the second 
instance, which occurred when the report was before the Con- 
vention, a minor change was made in sub-section (e) of 
Section 4. Mr. Braxton opposed it because he regarded the 
interpretation of the section, as amended, somewhat ambigu- 
ous, but it was adopted 32 to S4. 4e 

All efforts to amend the report in an effort to curtail the 
powers of the commission in its control of facilities and con- 
veniences, to make the authority of the General Assembly 
paramount, and to allow the Assembly to amend the pro- 
visions of the article without the recommendation of the com- 
mission were defeated." By the consent of the majority 
the minimum salary of the members of the commission was 



* 'Debate., 2326, 2451. The speeches of those who supported the 

X% 0r io y B I ep0rt are i0llTld in tlie Abates, 2140-2171 ElSSSoS 2220 
2243 2254-2269, 2271-2310, 2320-2328, 2360-2382, 2420-2462 ' 

"Ibid., pp. 2513-2532. ' a ' 

49 Ibid., p. 2798. 

47 Ibid., pp. 2462, 2464, 2501. 
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raised from $3,000 to $4,000 per your, unci tin- .l.ilr when the 
Assembly could provide for their election by Lin? \mt\)U v. an 
changed from 1909 to 1908." 

One of the most interesting debates was over tlic queitioD 
of the choice of the members of the commission. There 
were a number of influential members of the Convention who 
favored election by the people and when Mr- Withers moved 
to so amend Section 3 a long debate was precipitated. It 
was argued that the most effective railroad and corporation 
commissions were those elected by the people, that appoint- 
ment by the governor would enable him to get the support 
of the corporations in furthering his own political ambitions, 
that if the people might be given the power to elect the 
commissioners in 1908 they ought to be given that power 
from the beginning, and that it was a power that belonged 
to the people in a democratic government. Those who favored 
selection by the governor stressed the fact that expert men 
would be needed to carry out the technical provisions of the 
act and that the people as a whole were not as competent 
as the governor to judge the relative merits of various candi- 
dates. As Mr. Braxton said, " The people have the capacity 
to elect but they rarely have the capacity to select." * 9 Tor 
that reason, then, it had been considered wise to have the first 
members of the commission selected by the governor, and if 
that method did not prove satisfactory after the people were 
more familiar with the duties of the office, they could be given 
the power of electing them. The same question was debated 
twice, in the Committee of the Whole and in the Convention, 
and defeated on both occasions." Efforts to have the com- 
missioners elected by the General Assembly and to make the 
change to election by the people mandatory after 1905 or after 
1908 were also defeated. 51 

The majority report, as amended, was adopted by the Com- 



« Ibid., pp. 2568,2569. 
* B Ibid., p. 2539. 

B ° Ibid., pp. 2538-2563, 2780-2788. 
25 to 32. 

61 Ibid., pp. 2563-2565, 2789-2703. 
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mittee of the Whole February 20, 1903, and taken up in the 
Convention eight days later. In the Convention an impor- 
tant amendment was made giving to the General Assembly, 
upon recommendation of the commission, the power to amend 
sub-sections (a), (b), and (c) as well as sub-sections (d) to 
(i) of Section 4. 52 This amendment was made with the 
concurrence of Mr, Braxton and the majority of his com- 
mittee. He also introduced a substitute for Section 11, deal- 
ing with the abolition of the doctrine of the fellow-servant, 
which tended to extend the provisions somewhat and to ex- 
press them in clearer language." The article, as amended, 
was adopted by the Convention, March 4, 1903, without divi- 
sion, which would indicate that there was no doubt of the 
fact of a comfortable majority in its favor." 

By the adoption of the corporation article the State of 
Virginia went farther than any other state had then gone in 
an effort to secure for its citizens adequacy of service, reason- 
ableness of charges, and impartiality in both services, and 
charges from the railroads of the States/ 5 There were some 
misgivings, even on the part of those who supported the 
article, as to the way which it would work. As Senator 
Daniel said, " It is a great experiment to put such powers 
in the hands of three men as are here reposed in the three 
Corporation Commissioners, and a great experiment to adopt 
as a constitutional rule Borne theories that have never been 
fully vindicated by practical experience," M 

In spite of misgivings the Convention cast aside the former 
experiments of commissions of the advisory and administrative 
type and created a commission which was " clothed with all 
the legislative, judicial and administrative powers necessary 
for the vigorous and complete execution of its duty to regu- 

hZ^lh PP " ;j 98 - 27fl »' U V to the P™*t (1926) no changes have 
been made m these sub-scctiong. 6 

B * Ibid., pp. 2835-2854. 

" Ibid., p, 2856. 

"A. Oaperton Braxton, "The Virginia State Corporation Com- 
mission, in American Law Eeview, XXXVIH, 483 
p.285 4th Ammal Rep0rt ' Vir £ inia State Bar Aviation, 1902, 
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late and control the operation of railroads."" IL linn the 
legislative power to fix rates and to enact rules ami regula- 
tions for the control of corporations it has the judicial piiwor 
to pass, in the first instance; on the validity and reasonable- 
ness of its actions and to force obedience to them; and it has 
the administrative power to inspect the working of the rai] 
roads, to order improvements to be made in their Eaoilities 
or rolling stock, and to issue all charters, amendments im<l 
extensions for domestic corporations, as well as many other 
duties of an administrative nature too numerous to mention/'" 
The commission, as established, can not be better described 
briefly than to say that it has power both to make rules and to 
enforce them when made. 

The tendency is to regard the majority report of the Com- 
mittee on Corporations as dealing exclusively with the estab- 
lishment of the corporation commission and the delimitation 
of its powers. Mr. Braxton complained of this in the Con- 
vention. 59 As a matter of fact several of the sections of that 
report which had nothing to do with the commission were 
very important. The abolition of the fellow-servant doctrine 
closed a controversy which, as we have seen, had existed in 
the General Assembly for years, and the restriction on the 
issuance of passes by the railroads was much more specific 
than the previous statutory provisions had been. 

The Commission at Work. — The first members of the new 
corporation commission began their terms of office March. 1, 
1903, and formally organized May 2. The first charter was 
granted May 23 and the first order of importance, dealing 
with demurrage, car service, and storage charges, was issued 
August 13. This was made a test case and was appealed to the 
Supreme Court of Appeals, as the constitution provided, on 
the grounds that the commission had no jurisdiction in such 
mates and that the prescribed rates were unfair. 00 On 

"Braxton, loc. cit, 498. . , .„____ 

68 Ibid.; MagniAer, Recent Administration in Virginia, 152-153, 
60 Debates, 2428. 

B0 Magruder 3 153; First Annual Report, State Corporation Com- 
mission, 1903, p. v. 
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March M, 1904, the court gave its opinion upholding the 
jurisdiction of the commission and declaring that the rules 
prescribed were reasonable, just, and valid." During the 
iirst year of its existence the commission issued a total of 
482 charters to domestic corporations, heard and settled a 
number of complaints against railroads, inspected the railroad 
property m the State and ordered some changes and improve- 
ments made in facilities, and, on September 15, began the task 
of assessing the property of all steam and electric railroad 
canal, telegraph, telephone, steamboat, and express companies 
m the State.- An act of January 4, 1904, required all banks 
chartered and doing business in the State to report annually 
to the commission, and by November 10, 149 state banks had 
reported. 83 

In 1906 the commission took up the question of uniform 
freight rate, During 1900 hearings were held on the matter 
and on October 15, 1907, a single uniform freight classifica- 
tion was put into effect. 34 

The constitution provided for the establishment, by the 
General Assembly, of various bureaus in the corporation com- 
mission when they might he deemed necessary. I n 190S the 
Assembly established a bureau of insurance which was to be 
a part of the corporation commission but whose head the 
commissioner of insurance, was made elective by the Assembly 
for a term four years. The corporation commission con- 
tended that the intent and true interpretation of the constitu- 
tion was that the insurance commissioner was to be chosen 
by the commission, as were the other officers under its direc- 
tion and control, hut the Supreme Court of Appeals decided 
otherwise, and the insurance commissioner remains an inde- 
pendent officer. 65 

On July 31, 1906, the commission, acting in accordance 
with a suggestion in the form of a resolution of the General 
^-Second Annual Report, State Corporation <Wi asion , 10O4 , 

03 First Report, 1903, pp. i-x. 
83 Second Report, 1904, p. xvii 

«"£ 0U1 S £ ep0I% 1906 > P' ix ' Cruder, 154. 
Fourth Report, 1906, p. x; Magruder, 159-160. 
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Assembly, notified the railroads to show cause why a maxi- 
mum passenger rate oi two cents per utile should nol, be put 
in effect. Hearings were held from November I, L9G6, to 
April £7, 1907, when the new Tates were ordered to go into 
effect July 1, 1907. These new rates varied from two to three 
and one-half cents per mile according to the strength and 
volume of traffic of the various roads. The railroads ob- 
jected to the rates as unreasonable hut instead of appealing to 
Lhe Supreme Court of Appeals of the State, as the constitu- 
tion provided, they applied to the United States Circuit Court 
for the Eastern District of Virginia for an injunction to 
restrain the memhers of the commission from enforcing their 
order. The injunction was applied for not only on the 
grounds of the unreasonableness of the rates hut also on the 
grounds that the action of the commission was a violation 
of the Constitution of the United States in that it impaired 
the obligation of a contract, was a regulation of interstate 
commerce, was not due process of law, and deprived the 
railroads of the equal protection of the laws. 

The commission contended that the Federal court had no 
jurisdiction in the case "because the suit was, in reality, one 
against the State and, therefore, in violation of the Eleventh 
Amendment of the Constitution of the United States, and 
because the commission was a court and could not be enjoined 
by a Federal court without violating a United States statute 
(Sec. 720, Revised Statutes). 

The Circuit Court toot jurisdiction and awarded ex parte 
injunctions and the defendants (the commission) appealed 
the case to the Supreme Court of the United States. Senator 
Daniel and Mr. Braxton were retained to assist the attorney- 
general, Mr. William A. Anderson, in arguing the case 
for the State, while Mr. Thorn and Mr. Hamilton were the 
leading counsel for the railroads. Thus, to a certain extent, 
the battle of the Convention was fought again by five of its 
leading memhers when the case was argued hefore the 
Supreme Court in its October term in 1908. 66 The majority 

"Fourth, Fifth, and Sixth Reports of Corporation Commission 
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of the court, speaking through Mr. Justice Holmes, Novem- 
ber 30, 1908, reversed the decrees of the Circuit Court on the 
ground that the appeal should have been taken first to the 
State court, as the constitution provided. If after this appeal 
had been taken and the railroads were not satisfied with the 
decision, the Circuit Court would have the right to enjoin 
the commission because, while the commission was acknowl- 
edged to be a court, the making of rates was a part of its 
legislative, not its judicial, functions. Mr. Justice Harlan 
and Mr. Chief Justice Fuller agreed with the opinion, but 
not on the same grounds. The former accepted, practically 
the contention of the defendants and said that a Federal 
Court had no right to enjoin the commission because it was 
clearly a court, within the meaning of the statute, and that 
no constitutional rights would be violated by following the 
procedure laid down in the Virginia constitution because an 
appeal would lie, on a writ of error, from the highest court 
of Virginia to the Supreme Court of the United States.* 7 

Although the decrees were reversed, the case was ordered 
to be retained on the docket of the Circuit Court pending the 
outcome of an appeal by the railroads to the Virginia Supreme 
Court. 

Before the case was heard by the Supreme Court of the 
United States the six railroads involved in the suit agreed 
meanwhile to put the new rates into effect on the promise that, 
should the commission be upheld, another hearing would be 
held on the reasonableness of the rates. When the second 
hearing was held, and after the new rates had been tried 
for several months, the com mission changed the rate from 

l^iTvTk W A^^^ respectively; Milder, 
154-157; J. A. C. Chandler, "Constitutional Revision in Virginia" 

ELlli n I , fj?' Pl ' entia - Some Observations about Govern- 
mental Control of Railways and the Virginia Case," in 2I a t Annual 
Report, Virginia State Ear Association, 1909 ™ 235 251 t£? « 

^r^im 2 ^ ,rt r s p pre ^ s Va ■ S^WlS'iK 

roaa Lo., 211 XT. S T 210. Mr. Preutis was chairman of the corner* 
0T 211 TJ. S. 238, 239. 



uaa | 



THE OOftrORATlON COMMISSION 



83 



two to two and one-half cents a mile on the mom important 
roads and the suits in the Circuit Court warn dismissed. 

Although the opinion of the Supreme Omirl. wiib not a 
complete victory for the commission, it did uphold the valid- 
ity of the Virginia constitutional provisions defining the 
duties of the commission, and Judge Prenti 3 could say, " Wb 
have a system the legality and wisdom of which has rcciMvnl 
the approval of the Supreme Court of the United States." 

The commission has, since 1906, prescribed telegraph rales, 
has made assessments of mineral lands in the State, and, 
since the establishment of the banking division in 1910, has 
conducted an annual examination of all State banks. Up to 
January 1, 1924, the commission had issued 21,313 charters 
to domestic corporations and almost two thousand licenses to 
foreign corporations to do business in the State. 63 In addi- 
tion many amendments had been made to charters previously 
issued. When corporations fail to pay the registration fee 
for two successive years, their charters or licenses are revoked 
and, of course, charters are voluntarily surrendered from 
time to time. As a result there were on December 31, 1924, 
10,167 domestic and 1065 foreign corporations engaged in 
business in the State. 70 With the increase in its business the 
commission has grown from a body with a half-dozen 
employees occupying two or three offices to a large personnel 
of counsel, clerks, stenographers, and other officials occupy- 
ing two entire floors of the State Office Building. 

The commission has corrected and prevented abuses by 
corporations, but perhaps its most significant achievement 
has been the substantial addition it has made to the revenues 
of the State. An example of this is shown by the following 
table ; 



« H Prentia, loc cit., p. 253. 

90 Annual Reports, First to Twenty-second, inclusive. 

T0 Twenty-second Report, 1924, p. xi. 
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1902 
Property Tax on net 

Steam R a u wayg ft Canalgi ^^ ~ Total 

Mectric Railways . . . . * 15 £07 «« * '™f " 51 $200,725,09 

Aggregate. ' ' ° 9MJ * _^0ZM 

1903 WWWJB 

Property Franchise 

|teamBailway a & Canals, $212,^5 26 ftra^a « * TOtal 
^leetne Ra i]wayB ^JJ* «3g 1 9 „ 8jJ „,j 

Aggregate *%m.l\) 

1924 $583,406.99 

Property Franchise 

Aggregate.... 28 ' 394J * 113 - M9 - M _142Vrs 

T m™ „ $3,332,850.16 

of P M J h8 1 ral01Mt of S ^e taxes assessed by the Board 
or Public Works was $377,339 33 In iqnq «, 
co^ion assessed taxes' to the t^^S^S 
whUe by 1934 the total had risen to $4,664 945 36 «tS 
last amount is more than the total re™ ofthe Sfat P f 
all sources in 1901 S3 <m i kr no t te from 

JS. + m- 1 ° 0m ' entloa on e of the objections imred 

» ST**""" 1 Eep0rt > <*>«!<«> Co^nl^, 19^^~ 

Jpafe" 1 *^ Dispatch April 22, U00 . 
7B Debates, 2404. . 
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of the commission and such has been the case. For the fiscal 
year of 1924-1925 the expenses of the commission were $108>- 
fil4.00/ 6 while during the year 1924 it had assessed the cor- 
porations of the State with registration fees to the amount of 
$142,760.00." While this amount has not and will not be 
paid in full, due to the surrender of charters and l-lie dissolu- 
tion of corporation there is an additional amount of $98,- 
. r >99.88 which the commission assessed for this same year in 
the form of fees for the issuance of new charters and licenses, 
clerical fees, fines, etc, 78 The commission, then, not only pays 
its expenses but puts a considerable surplus, over and above 
it? expenses, into the State treasury. The receipts and 
expenses of the banking and insurance divisions are kept 
separate from those of the commission. The expenses of 
these divisions are not fully met by their receipts but the 
difference is slight. 79 

The quality of the personnel of the commission has been 
high. It appears that the governors of the State have 
endeavored to appoint men of ability and integrity. In very 
few instances have the actions of the commissioners been 
questioned because of personal or political motives on their 
part. In 1905 the General Assembly conducted an investiga- 
tion into the ownership of stock by one of the commissioners 
in a company formed for the purpose of drawing rip charters. 
The commissioner regarded the company as a desirable one 
because of the service it rendered and had purchased one share 
of its stock. After the matter was thoroughly considered by 
a committee the Assembly censured him for his action but he 
was not removed nor asked to resign. 60 

As a result of an effort to prevent the appointment of Judge 
Rhea in 1907 because of alleged frauds perpetrated in his elec- 
tions to Congress, the Assembly, in 1908, came within two 

" Report of Auditor, 1925, p. 1G7. 

17 Ibid., p. 86. 

38 Twenty-second Report, Corporation Commission, 1924, pp. viii-x. 

7U For the fiscal year 1024-1925, banking division receipts, $42,- 
731.40, expenses $46,749.86; insurance division receipts $52,972.13, 
expenses $55,934.30 {Report of Auditor, 1925, pp. 9, 120, 135). 

"Magruder, Recent Administration in Virginia, 158-159. 
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votes of changing the method of choosing the commissioners 
to election by the people, as the constitution provided might 
be done in that year.- Prom that time until 1918 various 
unsuccessful attempts were made to elect the commissioners 
by the people. In 1918 the effort was successful. By a coin- 
cidence Judge Rhea was the principal cause of the change- 
although the governor, in his message, had recommended 
election by the people-because it was thought that Governor 
■Uavis would not reappoint him when his term expired It 
would hardly be fair to say that the quality of the commis- 
sion has deteriorated as a result of popular election, but it is 
certainly true that the office has been made one more sus- 
ceptible to control by politicians. Real choice by the people 
is a fiction rather than a fact, as there has only once been any 
real opposition to the organization candidate. The arguments 
against popular election advanced in the constitutional con- 

TTTLZl n B " m ° re tTUe t0day S0 that the **fon of the 
last (1926) General Assembly in changing back to the for- 
mer method of selection is encouraging. 

In conclusion it may be said that the working of the cor- 
poration commission has more than justified the predictions 
of its creators and the direful forebodings of its opponents 
have failed to materialize. The decisions of the commission 
Have not resulted m bankrupting any of the railroads of the 
State; on the contrary the value of railroad property has 

" 03 T^ t0 ° n + e hmKlred ***** * ***** 
since 1903. The corporations themselves appear to believe 

that the commission has worked well, and it is very doubtful 

Li! b i m Tf T, t0 g0 back t0 the 0ld g y stem of <*»- 

£U)t ♦ » * hRd they thS °PPortun % . In spite of 
the fact that the corporation article was in advance of any- 
hmg m any state constitution at the time it would be diffi- 
cult to prove that it has kept capital out of the State. There 
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her sister States in the scramble to secure the Quartering of 
foreign corporations is, to say the least, doubtful. When one 
Qoneiders the marvelous development in Virginia during the 
past twenty-five years it is difficult to believe that it would 
have been greater had the constitutional regulation of corpo- 
rations not existed. 

Hailed in the Convention as "the greatest piece o£ legisla- 
tion ... in Virginia since the close of the war/' 82 the sub- 
sequent test of the functioning of the commission has proved 
i.he articles dealing with the regulation of corporations to be 
the most constructive provisions of the Constitution of 190S- 
Of their principal author it has been said that he was the 
only man to emerge from the Convention with a bigger repu- 
tation than he possessed when he entered. 33 

"Debates, 2552, 

88 Personal communication. 
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Much of this criticism was altogether unfair. It is cer- 
tainly true that the Assembly had, at times, beeD aubjeot to 

corporation influence and it ]indiiH<!ouliti'<!l.Y |mnw"l muiim bail 
laws, but it could not justly be blamed with nil the bad 
features of Virginia government Legislatures are soltlom 
any worse or any better than the people who elect them, 1 1' 
the Virginia Assembly did not reflect the wishes of. the 
people of the State the remedy lay at hand. The critioe did 
not always agree when they attempted to be specific; what 
one praised another would censure. However, much of the 
feeling of distrust and hostility was general rather than spe- 
cific. The Assembly was " a necessary evil " " a wild Tahble " 
■ that did very little and that little unwisely, more often than 
not. 2 It was the foe of the business interests. Because it had 
passed one law of which he did not approve one member of 
the Convention said, " The meeting of every General Assem- 
bly in this State casts a pall of gloom over every business 
interest, and light comes only when they depart" s 

HoweveT just the criticism may have been there is no doubt 
of its existence. It appeared in the Convention and was 
responsible for the constitutional restrictions placed upon the 
Assembly and the even more severe restrictions proposed by 
■the Committee on the Legislative Department. This com- 
mittee was composed of eleven members, five of whom had 
previously been members of the General Assembly,* Their 
report, which was signed by the entire committee, attempted 
to eliminate future dissatisfaction with the General Assembly 
by restricting its power in several ways. The members of 
the House of Delegates and the Senate were to be elected for 
four years and the Assembly was to meet in regular session 
only once in four years ; regular sessions were to be limited to 
ninety days, with a possible extension of thirty days without 
pay; restrictions as to procedure were thrown around the 

1900; Richmond Dispatch, April 14, 20, IfiOO; May 20, ]&0D; 
Debates, 1851. 

a Debates, 491. 

3 Ibid,, p. 561. 

* Journal, 49, 
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G Delates, 188-194 
"Ibid., p, 104, 
' Ibid., p. <tG0. 



8 Ibid., p. 6J5. 
fl Ibid., p. 1845, 
10 Ibid., p. 1856. 
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ho the former vote was reconsidered and biennial elections 
were adopted by a vote of 43 to 28. 11 Since thene amend- 
ments had dealt with the section relating to the House of 
Delegates and a previous amendment had provided that the 

terms of the members of the Senate should ha Hi ic us 

those of the members of the House of Delegates, whirl) very 
lew desired now that the House term was two years, it was 
necessary, in the closing days of the Convention, to pass a 
resolution empowering the Committee on Final Revision to 
change one section to provide for the election of all members 
of the Senate every four years. 12 

This vacillating policy may be explained by the fact that 
some members wavered in theii support of the committee 
report, and the further fact that the fluctuating attendance 
and the almost equal division of the members on the question 
made it possible for the Convention to reverse its decisions 
from day to day. 

The arguments advanced in favor of quadrennial sessions 
centered chiefly around the contentions that money would be 
saved; that better men would offer for election if the sessions 
were not so frequent, and that the volume of legislation would 
be reduced. The chairman of the committee, Mr. Moore, 
estimated that the direct saving of money would be $75,000 
in a period of four years, while it was to be expected that 
other sums would be saved by the fact that appropriations 
would be made for four years at a time, and that it might be 
possible to have fewer elections. The small pay offered to 
members, which no one wanted to see increased, kept many 
good men from neglecting their business to attend sessions of 
the Assembly every two years. The committee contended 
that if they were required to come to Richmond only once in 
four years the service of the State would offer greater attrac- 
tions to these more desirable men, 13 

In this day of constant outcry against the multiplicity of 
laws, it is interesting to note that one of the members of the 
Convention of 1901 declared then, " One of the great crying 



Ibid., p. 1S69. "Ibid., p. 3096. 



Ibid., pp. 460-462. 
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evils of this time is the evil of excessive legislation." » This 
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two-thirds of the members. 17 In addition to tho tradition in 
Virginia, no state in the Union, — with tlw exooptiOD *> f 

Alabama, whose constitutional convention hud jiint adopted 
it, — had the provision for quadrennial sessions. 

In the second place, the amount oL' the Having !■< Ui nNVclml 
was questioned. This was very largely speculative mid there 
was little agreement as to its probable amount. Those who 
favored quadrennial sessions argued that one of the things 
the people most desired was the reduction of expense and 
that any saving, no matter how small, would be acceptable. 
There was strong disagreement over the question of the saving 
that might be effected in appropriations;, each side contending 
that they would be smaller if their plan was adopted. 

The supposed wishes of the people were used to bolster up 
many an argument in the Convention. In this case, as in 
others, they were used on both sides. The biennialists said 
the people wanted to elect the members of the Assembly every 
two years, that to elect them only once in four years would 
remove them too faT from the people, while the quadren- 
nialists claimed that the people were tired of so many elections 
and that they didn't think much of the Assembly, anyway. 
As one member expressed it, " My humble judgment is that 
the people do not take any interest in this matter, and that 
if you did not have a Legislature for ten years they would 
not know anything about it, nor care anything about it/* 13 
On the other hand the proposition to have quadrennial ses- 
sions was characterized as a direct blow at representative 
government and a revolution against true democracy. 19 The 
Richmond Dispatch had suggested that the length of the 
sessions could be reduced to sixty days because so many 
offices were to be made elective, but that election only once 
in four years would increase rather than decrease corruption 
because the Assembly would be taken away from the people. 20 

17 Thorpe, Constitutions and Charters; for constitution of 1776) 
pp. 3815-3810; for that of 1830, pp. 3821-3824; for that of 1850, 
pp. 3333-3836; for that of 1869, pp. 3830-3884; and for amendment 
of 1876, pp. 3902-3903. 

1B Debates, 1855. 

10 Ibid., p. 1853; Richmond Dispatch, Sept, 21, 1901. 

a »July 30, 1001. 
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vision that property owners might receive just compensation 
Cor property damaged by the public use* No objection wnn 
made to the payment of compensation for property taken for 
public use but the corporations objected to payment EOT 
property damaged. Here again the committee was sustained 
find the motion to strike out the provision win; ivjivtwl 
without division. 24 

The religious question was brought into the debates by the 
effort to change the section prohibiting the Assembly from 
incorporating a church or religious denomination. The sec- 
. tion in question, which had been in the Constitution of 1869, 
read: "The General Assembly shall not grant a charter of 
incorporation to any church or religions denomination, hut 
may secure the title to church property to an extent to be 
limited by law." 25 This provision had been first introduced 
into the Constitution of 1850 as an additional means of 
securing the separation of church and state. In the Com- 
mittee of the "Whole it was proposed to substitute for it the 
following: "The General Assembly shall limit by law the 
extent to which corporations formed for religious purposes 
shall be permitted to acquire or hold property." Both of 
the clerical members of the Convention, Dr. Mcllwaine, a 
Presbyterian, and Dr. Dunaway, a Baptist, argued against 
the proposed amendment, and it appeared that the religious 
denominations, generally, supported their views. In spite of 
the fact that it was disclosed that forty-three states allowed 
the incorporation of churches, the Convention rejected the 
amendment and retained the constitutional provision as it 
had been since 1850. 28 

Closely allied to this question was that of appropriations 
to sectarian educational and charitable institutions. It will 
be remembered that a minority of five members of the com- 
mittee had submitted a report suggesting an additional section 
prohibiting the General Assembly or the authorities of any 
city, town, county, or district from appropriating any money 



Ibid,, pp, 6S7-732. 
Art. 6 3 gee, 17. 
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ihnl. ii, bill must bo referred to a committee of cadi houfle, 
...nsidered by such committee in session, inul reported, printed, 
read at length on three different calendar days, and n recorded 

vote of at least two-fifths of the members of each b IQ taken 

on its final parage. 50 To limit the amount of private, special, 
iiinl local legislation a joint committee was provided to which 
:il! such bills should be first submitted before going to the 
proper committee. 31 Neither of these provisions has accom- 
plished its purpose. In the former case the same section 
Of the constitution provides that the printing and reading 
may be dispensed with in a bill to codify the laws of the State 
or in case of emergency by a vote of four-fifths of the mem- 
bers. In practise emergencies are declared to exist and the 
rules are suspended and the bills passed or, if the reading is 
done, it is merely perfunctory. In the legislative session of 
1922 out of 520 bills passed the House dispensed with the 
reading 64 times and the Senate 288 times.* 2 The twenty 
subjects withdrawn from the field of special acts have de- 
creased the amount of that legislation to a certain extent but 
the joint committee has proved to be a failure. Almost in- 
variably the chairman of that committee for each house will 
report that the object of the bill can not be obtained by 
general law and the bill will be referred to an appropriate 
committee. In 1924, 63 per cent of the acts passed may be 
classed under special, private, and local legislation. 88 The 
constitution also provides (Section 65) that the General 
Assembly may confer powers of local and special legislation 
on the boards of supervisors of counties and the councils of 
cities and towns, but it was not until 1924 that any real effort 
was made to carry out this provision of the constitution. 34 

While there appears to be little doubt as to the honesty of 
the General Assembly, it is certain that the provisions of the 
constitution have not served to raise it in the public esteem, 

SD Sec. 50. 
R1 Sec. 51. 

09 Jamea B. Pate, The Legislature of Virginia: Its Organization 
and Procedure, 107, Johns Hopkins University Dissertation, MS, 
38 Ibid., pp. 158, 161. 31 Ibid,, p. 160. 
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probably spoke from experience when he said, " You had jusl, 
us well abolish your Governor if he is to be a mere figurehead, 
a man to make speeches at tournaments and reunions, and 
with no power to enforce discipline upon those who are put 
under him." 37 The committee report made the governor 
little more than a figurehead in the opinion of many |m-h|i1*: 
today, hut this was a step in the right direction and the COW 
nuttee was sustained in it by a large majority. 38 By an oven 
larger majority, however, the Convention refused to agree to 
an amendment extending this poweT of suspension to county 
. sheriffs. 39 This amendment was suggested by a lynching that 
had occurred a few months previous to the meeting of the 
Convention. In this case the sheriff had clearly refused to 
do his duty by not allowing the State militia to guard the 
prisoner and the governor had been helpless. It appears to 
be somewhat inconsistent that the governor should be charged 
with the duty of enforcing the law and yet be powerless to 
dc so unless the local authorities are willing to cooperate, 
but the majority of the Convention thought that to allow the 
governor to remove sheriffs would he placing arbitrary powers 
in his hands and interfering with local government. 40 

A very excellent addition was made to the committee re- 
port, over the opposition of the majority of the committee, 
when it was provided that the governor should have power to 
veto a single item in an appropriation bill while approving 
the remainder of the bill. This amendment was made by a 
close vote in the Committee of the Whole but was retained by 
a large majority when the Committee report was being con- 
sidered by the Convention, 41 

The other features of the executive department article 
which were most important and which caused the most debate 
had to do with the method of selection and the duties of the 



37 Debates, 1037. 

aa Ibid,, p. 1038. The vote was 12 to 42. 
aB Ibid., p. 1040, The vote in this ea.se was 10 to 44. 
40 Ibid., pp. 1039-1040; Magruder, Recent Administration m Vir- 
ginia, 196-197. 

"Debates, 1049-1050, 1874-1879. 
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papers had said, was the abolition of useless offices and it 

'.wiilil have been a hard matter to find n more QAeldBfl office 
Hum that of Register of the Land Office. Then, aB now, it 
was difficult to get rid of the job-holder. Of coiirru- Mmjm- 
who opposed the combination of all these <>llicrn did ho on 
llu! grounds of efficient service, but the orgiiiiiciil i: nol 
convincing and the change in the vote would excuse the BUB- 
picion that some., at least, were more interested in the preser- 
vation of jobs for the faithful than in efficient government. 
The committee recommended the election of the Treasurer 
by the people and the Auditor by the General Assembly, both 
for terms of four years. Amendments were proposed pro- 
viding for the election of the Treasurer by the General 
Assembly and the Auditor by the people but both were 
defeated. 40 The committee was charged with inconsistency 
in regard to these two officers but they explained their posi- 
tion by showing that the Auditor, charged as he was with 
being the arbiter of the financial relations between the State 
and the accounting officers of the cities and counties, should 
not be directly dependent on the vote of the people for his 
position. 47 

The Judicial Department. — Like the reports of the com- 
mittees dealing with the other departments of government, 
the report of the Committee on the Judiciary followed the 
provisions of the Underwood Constitution quite closely. 
Aside from the abolition of the county courts and the changes 
made necessary by that abolition, the principal difference 
between the committee report and the constitutional pro- 
visions it was designed to supplant is found in the increasing 
amount of detail dealing with the jurisdiction of the Supreme 
Court of Appeals. 48 

l l Debates, 2739-2741, 2741-2743, 3084. 

dT By a constitutional amendment of the General Assembly of 
1926 it is proposed to reduce the number of administrative officers 
elected by the people iroin seven to three, the others to be appointed 
by the governor. This is practically a return to the system of the 
Underwood Constitution. 

**The report i H published in the Journal under "Documents.*' 
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The report was debated in the Committee of the Whole 
from November 29, 1901, to December 18 ? 1901, and adopted 
by the Convention January 9, 19Q3. In spite of the fact 
that few changes were made in the existing provisions much 
time was spent in debate. The abolition of the county courts 
the method of selection of the judges of the various courts,' 
the minimum salary to be paid the judges, and the number 
and composition of the different districts were discussed at 
great length. 

Although the doubtful honor of causing the most debate 
belongs to the provision for selecting judges by the General 
Assembly, the most interesting, and perhaps the most impor- 
tant, question to he decided was that of doing away with the 
time-honored system of county courts. 

Courts meeting monthly in every county seat had been the 
rule m Virginia since coloniaj days. These courts were com^ 
posed of justices of the peace and were the administrative 
and legislative, as well as judicial, bodies of the county 
Their monthly meetings were the occasion for a gathering of 
the people at the county seat where business of all kinds was 
transacted, political rallies were held, and the people profited 
by the exchange of information and the social intercourse 
with each other. It would be difficult to estimate the social, 
educational, and economic advantages of the old * court day » 
The Underwood Constitution had continued the system of 
county courts but had radically changed their personnel, 
modelling the system after that which obtained in New York 
state at the time." Instead of the body of justices the court 
had one judge elected by the legislature for a term of six 
years The salary of this judge was insignificant, averaging 
less than $500 a year, and there was no constitutional restric- 
tion on his occupancy of other offices or on his practice of 
law. The constitution provided that he should be "learned 
m the law," but on account of the meagre salary and, at times 
on account of the exigencies of polities, some of the judges 
had lacked this qualification in a notable degree. This con- 
" Constitution of 1869, Art. 6. 
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.lil.ion had existed especially during ReadjUBtei days when 
that party filled many of the judicial offices with Lnefficieni 
men because the party contained few lawyers ot ability. Willi 
Mi.- exception of the feature of monthly meetings, the county 
courts of 1900 bore little resemblance to Ihoso Hint biul <■.,:.!,, I 
before the Civil War and, as we shall see, those who defended 
the institution did so because of this feature of monthly 
meetings. 

The Committee on the Judiciary proposed to abolish Hi is 
lystem of county courts and in its place increase the number 
OI circuit courts from sixteen to twenty-four which would 
make it possible for a court to be held in each county at least 
once every two months, 

In the Committee of the Whole Mr. Robertson moved to 
amend this feature of the report to restore the county courts. 50 
1 1 was said that a double set of courts was a necessity, that 
n circuit judge under the existing conditions of travel and 
1 1. mount of litigation would be unable to discharge his duties 
with the court meeting only once in two months. Then, too, 
the people were attached to their monthly courts and would 
resent the action of the Convention in depriving them of 
Ihem, even to the extent of defeating the. constitution, if that 
instrument should be submitted to their vote. Much was 
made of this supposed sentimental attachment to an ancient 
institution and of the social features that had grown up 
around it. Although no effort was made to deny that abuses 
had grown up and that evils had been present in the county 
court system since 1870, the defenders of the institution 
insisted that all the judges were not as bad as they had been 
painted. 61 

The attack against the county courts was led by Mr, 
Withers in a very clear and convincing way. 52 It was shown 
that under the flexible system provided in the committee 

"Debates, 1313. 

G1 Ibid., pp. 1313-1330, 1429-1431, 

B3 Ibid., pp. 1328-1340. Judge Berryman Green called this speech 
"magnificent'* and said it had been "loudly praised" {Letter to 
hie son, Mr. Nathaniel T, Green, Dec. 4, 1901). 
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county did not suffer, the opportunities for evil were almost 
unlimited. 

Although it might be granted that the social features of a 
monthly couTt day were desirable that was not a valid argil 

meat for the retention of the county court system. Am Mr, 
Withers said, "No court system can be justified upon like 
grounds that it affords an opportunity for sooiaJ tutor 
course/' 53 The opponents of the county courts, however, wore 
not willing to admit that the social features were desirable or 
important. As one suggested, the desirability of a social in- 
stitution the center of attraction of which was in many cases 
■ a bar-room, was open to question. 54 Another regarded it as 
chiefly desirable for the salesmen of worthless agricultural 
machinery," while another thought it might be " a necessity 
for those who go there to drink or spree or to swap horses or 
tell anecdotes, or to do nothing, perhaps, but spend the day 
in idleness." e8 

No one denied that the monthly court had been an essential 
part of the social life of Virginia in the years past, but there 
was a strong feeling that with changing conditions its impor- 
tance had decreased. There was testimony to the effect that 
attendance on court days had fallen off 6? and that with the 
increased circulation of daily and weekly newspapers, the 
extension of telephone and telegraph lines, the increase in 
railroad mileage, and the rural free delivery of mail the 
people were no longer dependent on the eounty courts for their 
political, social, and commercial information and inter- 
course. 68 A consideration of these conditions would lead one 
to agree with the dictum of Mr. Withers that, "the pre- ' 
ponderance of evidence is against the county court day so 
far as the social feature of it is a benefit to a community." E9 
Mr. Robertson's amendment was defeated by a vote of 41 
to 9, 80 which was a bare quorum of the Convention, since the 
body consisted of only ninety-nine members at the time. 



;a Debates, 1330, 
;t Ibid., p. 1432. 
5 Ibid., p. 1437. 
8 Ibid., p. 1441. 



"Ibid., p. 1437. 
"Ibid., p. 1441. 
°Mbid., p. 1442. 
90 Ibid, p. 1340. 
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thrill q T i0n ™ Mt YOfed ° n a « ain " d <™ not app e ar 
that with a larger attendance the vote in favor of the courts 
would have been greater in proportion. 
Thus the county court passed into history. Its demise was 

its a ~™ ^=. =5 

I4e court had degenerated, had fallen from its former W>, 

abotioToVZ °°T teat ° bSMVerS at thB I™*** **» ^e 
T; 11 ;' th * e0unt y e ™rte is regarded as having had a 
had effect on the social life of the State. The question it 
worthy of sorae investigation. I n the first !„> T, 
-metered that the committee ZZ£Z^1£*J* 
embodied in the constitution, made it Ste JS to oe 
Md » every counly at least once in L months an ds u h 

aariSp^tf / UpemSOrs eourt " or "social court," the 

w "Economy hi been S -on £ fi Bar . Associat '°a, 279. 
B. McKinley, "Two KWS^H *fe P rmw P*l ^ason; ace Albert 
Quarterly, ^ 49sf T A r ^ °S? rtH 5* 11 ^ Politic!? SdaS 
* Virginia," & K^^ KevX 

eiation, 1908, p. 193. However a s t^. ^ical Science Aaso- 
wnter to concfude that ZZZyJTt^-^ dC . bate3 haa ^ the 
made no mention of the p K ™L lneide » ta l- Mr. Withers 
result, although hia renort /« ^ * monet , aI T saving that would 
Reduction of ^pen«eXdr^™T^Vf ^.^mlttee on the 
eourfc as a measure of e ^;™ m w ftb » htl ™ of the county 
Documents"), economy (Debates, 98 j Journal, under 
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Lureaque court days," e? for in many of the rural counties 
'* oourt day" still flourishes, and where it doen not i t. in the 
Conviction of the writer that other factors him: Imen ivMponsi 
Me for its loss of popularity. 

We have seen that members of the Convention ioniilitul to 
i.he falling off in attendance and recognized the fact that 
• ■hanged conditions had made the county court of much less 
Importance in the social life of the State. If that was truo 
in 1901 how much more is it true today after the revolutionary 
changes that have taken place in the last twenty-five years I 
The socializing and educational agencies recognized in 1901 
have increased their scope and usefulness and, in addition, 
the automobile, the parcel post, improved roads, and the radio, 
the moving pictures and other forms of amusement have, to 
a large extent, supplanted the county court as an economic, 
social, and educational force. Where in former times the 
farmer's market was the county seat, it is now as close as the 
mail box on his gate post; where attendance at court was a 
monthly holiday, the farmer and his family can now make 
the trip to a nearby town nightly and meet their friends at 
social functions or the "movies." That the social life of 
Virginia has changed is evident, that the change has been for 
the worse in some respects is probably true; but that the 
abolition of the county courts has been responsible for the 
change or for any bad effects resulting from it seems 
questionable. 

The recommendations of the Committee on the Judiciary 
dealing with the method of selecting judges occasioned the 
most exhaustive debate. The Underwood Constitution had 
provided that all State judges should be selected by the joint 
vote of both houses of the General Assembly and a majority 
of the Committee on the Judiciary favored the retention of 
this plan. With the exception of the constitution of 1850 
this had been the established custom. That constitution had 
provided for their election hy the people, 

A determined fight for popular election was made in the 



03 Richard L. Morton, History of Virginia, III, 325. 
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Convention Mr. Withers, always the champion of the people 
introduced an amendment to this effect in regard to the' 
judges of the Supreme Court of Appeals." There were many 
convincing arguments advanced in favor of this amendment 
In the first place it was contended that the people had as 
much right, and were as competent, to select the head of the 
judicial department as they were to select the heads of the 
executive and legislative departments. The experience of the 
penod after 1851, during which period the character of the 
judiciary had been high, was pointed to as proof of the fact 
that the people were competent to elect their judges In 
addition to the successful experience in Virginia it was shown 
that the great majority of the states of the Union elected 
the lr judges by the people. The constitutional convention of 
Alabama had just defeated a. proposal to have their judges 
elected by the legislature and had continued the former 
method of popular election. 

Furthermore, the method of selection by the General 
Assembly was declared to be inherently bad. It gave to th 
%islative department the control over the judicial depart! 

oTlwt tTT " T ati ° n ° f tLe PrindpIe ° f the s <^ation 
ol powers. It brought into play all the devices of log-rolling 
when, as one member expressed it, "men would swap a 
guardsman here in the Capitol Square for a jud.e If the 
Court o Appeals.- The legislature was suljef to h 

riTt T " T ^ Pe0P ' e; " the Wtadtta S 
the master plays m politics » were greater there than « among 

h people at large."- The possibilit ^ * 

elect of!? C ° rpOTati0M ' «"** and would control the 
el etion of judges was noted, and the pertinent question wa 
asked whether the corporations rather than the'peopl" 

la ture Th" TfT ^ ***** ° f *** b " *■ *£ 
Mure. The evils of the county court system, as we have seen 

the judges, and one of the j rievances against the General 



"Debates, 1371. 
"'Ibid., p. 1541. 



'Ibid, p. 1373. 
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Aimembly had been the control which had been exorcinod over 
ii. by the corporations. The definite charge had boen made 
that judges had been too lenient toward corporations, and 
those judges had been elected by legislatures, which it was 
ohaxged, the corporations controlled. It was natural, then, 
i hiii there should have been a strong desire to adopt some 
nl.licr method of judicial selection. Then, too, it was pointed 
out, that members of the legislature were not chosen on the 
ihsne of the selection of judges and that thus the people had 
mi voice m the matter. Finally it was declared that the 
appointment of judges by the legislature was contrary to 
Section 2 of the Virginia Bill of Rights which declares that 
magistrates are the trustees and servants of the people and 
amenable to them at all times. 57 It may be said that this 
desire to elect judges by the people came partly from the 
abstract justice of the proposition and partly from a feeling 
that judges elected by legislatures could not be trusted to 
safeguard the interests of the people against the corporations. 

Those who opposed popular election of judges insisted that 
the question was not distrust of the people but distrust of 
judges elected by the people. They refused to take the ex- 
perience of 1851-1865 as a precedent, for the system had not 
been long enough in existence to constitute a fair test and the 
electorate of 1902 was not that of 1851. Eegardless of what 
was done about negro suffrage the corrupting influence of the 
negro vote would remain. 08 The statement that the people 
wanted to elect their judges was denied, and there appears to 
have been no real interest manifested in the question. In 
fact, the only portion of the committee report which created 
any organized criticism among the people was the arrange- 
ment of the counties in the judicial circuits. 

The principle of the separation of powers was declared to 
refer to the functions of the departments and not to their 
manner of selection. 06 



Ibid., pp. 1371-1377, 
Ibid., p. 1535. 
Ibid., p. 1407. 



1381-1388, 1393-1397, 1408-1415. 
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Of course the most convincing argument against popular 

Judges who depended on the votes of the people for S 
portions would be influenced in their opinions by tZ fee - 

xopuiar election of judges amply meant giving the neonl* « 

vS Li 1? tt r eI f r of an ^AK 

mention. The judicial offices would be nut on th* k 
-untax and the candies selected for" tl" %£%£ 
qualities rather than for their judicial fitness - g ^ 

Three' SS" 1 P ° PUkr deCtEan ^ at Ieast P^"*. 
ihree different votes were taken on the question In th« 

Commxttee of the Whole the Withers JJ^ * £ 
feated by a vote of 37 to 50, including ten pairs « L,Z on 

ounvent on, the same proposition was defeated 29 tn qs ^ 
^ winners resolution rescinding Section snf+u T j- ■ 

35i £3 » App! * b) ' "" ■»<"" - -5- £ 
iS'^K St- * — * 

19 to 48 and ST fn Kl ael ™ te f and b J larger majorities, 
k »w and 8Z to ol, respectively." Selection of judges of 
the Supreme Court of Appeals by the governor wftf t £ 
advice and consent of the General aJJ.1v!! 

significant that all the oonSSSSS Af ° f - JUdgea ' [t m *V ^ 

s'lMd^f fep the st n 4r eys in the conventi °* 

73 Ibid., p, 3084. 

i^7n%:rrZ s VlA 2 ? 3 ?< ** 32 to 48 (Deoateg 
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Hconomy in the administration of jtislicr h:i<l Iipcn urged 
hh one of the reasons for calling the constitiiliionnl conven- 
tion. 70 It was shown that the administrative and criminal 
expenses of Virginia were much larger Hum tuiiiilur cxpciim* 
in JS T orth Carolina and the principal reason given wiih the 
larger number of courts in Virginia." The Judiciary Com- 
mittee estimated the saving to the State by the adoption of 
the system they recommended as fourteen thousand dollars a 
year. This amount would have been much greater had it not 
been for the fact that the committee proposed a constitutional 
provision for a minimum salary of four thousand dollars for 
judges of the Supreme Court of Appeals and of twenty-five 
hundred dollars for circuit court judges. The salaries of 
these judges had previously been fixed by statute at three 
thousand dollars and sixteen hundred dollars, respectively. 
These increases were objected to by the friends of economy, 
especially as to the circuit court judges. 78 It was said to be 
a sheer waste of money to pay a man twenty-five hundred 
dollars when he could be secured for sixteen hundred. 79 The 
result of the controversy was a compromise by which the 
minimum salary of judges of the Supreme Court of Appeals 
was left at the figure suggested by the committee while that 
of the circuit court judges was reduced to two thousand 
dollars. 80 

An important step in the reduction of judicial expenses 
was taken by a modification of the Bill of Eights providing 
that in any criminal case, upon a plea of guilty and with the 
consent of the attorney for the Commonwealth, the court 
should try the case without a jury; that in minor criminal 
cases, upon a plea of not guilty, and by the consent of both 

"Richmond Times, Jan. 27, 1900; Richmond Dispatch, June 9, 
1901; Debates, 19; article by Mr. Pollard in Richmond Times, July 
29, 1900. 

™ Richmond Dispatch, May 20, 1900, quoting the Lynchburg Newa. 

"Debates, 1573-1610. 

"Ibid., p. 1581. 

80 Ibid., p. 1725; Constitution, Sec. 103. Salaries of Supreme 
Court judges are now $6,000, including $1,000 for expenses, those 
of circuit court judges range from $3,000 to $4,000 (Report of 
Auditor, 1&25, p. 167). 
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parti* the jury m ight b 8 dispensed with; and that the 

bntTt "I Wy " ight ***** *» *»*• ° f ^ than J 
but not less than five for criminal offenses not punishable by 
death or confinement in the penitentiary, and for civfllS 
m the circuit or corporation courts " 

The judiciary system established by the Convention appears 
to have functioned well and little disposition to make anv 
rafccal changes has appeared. The estfblishment SZ co7 
pora mn comm^on has eliminated corporation control over 

oi county courts and the increase in the salarv ™^ + - i 
as served to elevate the Judiciary to a h^ a ° e ^ 

rt.D xnadequate salaries have prevented the State at Je, 
from securing the best judicial talent because me I n do 
not care to sacrifice a larger income for the honor Td Sit 
of the bench, but the character of the judiciary "S i£ 

SI T%! n bis " ge of 1918 > i* £SJ£ of I 

uSd in'th r Pe0Pl t °- fM thB Eame « — « w re 
Sed to f I! T r ° f 19 ° ' " bUt tbe GeD « al *■» % 

noss ble th !f ? I" V,Ce ^ tldS reSpect " I4 »PP«™ Hardly 
possible that this change will ever be made ThL+ a ~ ? 
rather toward the appointment of the Zt s bvl ^ " 

which would correspond with the « Si? ^Z'™' 
and with the centring telnc"^ ^^S 
administration of Governor Byrd. 

^'Constitution. Seca. 8 and 11 ti.™ ~ 

without protracted debate and \\i^^?J° V1S1 ^l Vrm not ad M^ 
fenders of the jury system f£L n S ? oua ., opposition from the de- 

"PWe, n*i3bffi^ 381-393, 879-397). 
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CHAPTER V 
Proclamation or Submission? 

It is not an exaggeration, to say that tin: U-sl known Inn. 
about the Convention of 1901-1902 is that it proclaimed tho 
constitution it framed instead of submitting it to the voir of 
the people. To speak to the average Virginian about tho 
( lonvention is to get the reply, " Oh! yes, that was the Con- 
vmi.ion which proclaimed the constitution/' with the. addi- 
tion of remarks, complimentary or otherwise^ depending upon 
l.lie speaker's view of that action; and, it may be added, the 
remarks are not often complimentary. 

The notoriety which has attached to the Convention 
because of its action in this regard has been largely due to 
three facts; first, before the Convention met it was univer- 
sally supposed that the constitution would be submitted to 
the people for their ratification or rejection; second, the 
precedents, both in Virginia and in the United States as a 
whole, were in favor of submission; and third; the very 
exhaustive debates in the Convention and the widespread 
comment and discussion of the question in the State. 

Although it is possible to find but one record of anyone 
who advocated proclamation of the constitution before the 
meeting of the State Democratic Convention in Norfolk in 
May, 1900, one is led to believe, by the amount of discussion 
of the question in the newspapers at the time, that there had 
been talk, in responsible circles, of the inadvisability of sub- 
mission. As soon as the act providing for a vote of the peo- 
ple on the question, of calling a constitutional convention had 
been passed the discussion began. The attorney-general was 
asked for an opinion as to whether a constitution could 
become the organic law of the State unless submitted to the 
people; 1 suggestions were made that submission be made a 



1 Richmond Times, March 30, 1900. He stated that he was not 
prepared to give an opinion, but thought the legislature could 
provide for submission. 

113 



114 V """ N1ACMS1 ™^oo N v E , H ^ 19 oi. 03 [356 

-PPortof the doctrL tZ\ ZJT^ ^ dted * 
to tie people.. I D Z kt " ^f *?*"» mus * be submitted 

nad expressed itself as opposed' 1' C , hari ° ttesvilIe *«*««, 
«ond Times did not IS *° ™ bn " ss >on.< The Eich- 

-*. b.t it caned is cstir;r e submis - 

ereign powers of a eonstitut o„I] ! * fo be the S0T " 

P-ple may Struct t£ £ *al Ttf ^ "** "^ " The 
to the people the constitutiXSh ^ ZT^ * ^ 
k»» not how the delete, «m 1 toey i shftU fTa «^ but we 
tione » • ^legates can be compelled to obey instruc- 

This feeling of uncertainty in reo-rfrrf + , ■ 
Norfolk Convention of May iL sub m ission led the 

of the constitutional £5ff "J^ * "^ *■ -D 
itself in the following ZlSol P £* ^ *° "P"* 
Lynchburg; g solutions, written by Sir. Glass of 

«*a* a Constitutional Convention * Thursday in May 

Resolved. That it ; R «« 

expenses incident tn , n ° '?- t!,c D °'»«rati , Wil »]^ pe °P Ie for 

Previous to the adoption nf «,» 
general, Mr. Mantagofh* sp V * reS ° 1Uti ° n8 the »««***- 
submission as required' by" thf ™* ^^ ia fa ™ of 
— : ~ ZJl™* Seni ™ of f«e govern- 
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incut," 7 and following their adoption "all the well-known 
party men" had commented on "the thoroughly binding 
character of the resolutions," 8 The question appeared to be 
gottled and there appears to have been general agreement witli 
the opinion of the Dispatch that, "The work of the conven- 
tion, when done, must be submitted to the people for ratifi- 
cation," s the Democratic party had pledged itself to sub- 
mission, and "each member of the constitutional convention, 
who accepts election as a Democrat, will be as much in honor 
hound to observe the pledge as a Democratic presidential 
elector is bound to vote for the Democratic nominee or as a 
llopublican elector is bound to vote for the Republican nomi- 
nee/' 10 

Appearances were deceiving, however; the question of sub- 
mission was a veritable Banquo's ghost. To make assurance 
doubly sure the General Assembly m its extra session of 1901 
embodied the following in its act providing for the election of 
delegates to" the constitutional convention : 

Section 12. .If'^eaid Convention shall agree "upon a revised and. 
amended Constitution on or before the 15th day of October, 1901, 
the said revised and amended Constitution shall be submitted to 
the qualified voters of the Commonwealth as a whole or by separate 
articles or sections, as the Convention may determine, for ratifi- 
cation or rejection, at the general election, to be held on the 5th 
day of November, 1901. . . . 

Section 17. But if said Convention shall not propose a revised 
and amended Constitution on or before the 5th day of October, 
1901, it shall remain for the next General Assembly to enact such 
measures aa it may deem proper for submitting the said revised 
and amended Constitution to the people of this Commonwealth for 
ratification or rejection. 11 

This part of the act was not adopted without opposition. 
Senator Glass and others claimed that the Assembly had no 
right to bind the constitutional convention by any such direc- 



7 Richmond Times, April 22, 1900. 

8 Richmond Dispatch, May 3, 1900. 
*May 16, 1000. 

10 Richmond Dispatch, April 26, 1900. 

11 Act approved Feb. Ifi, 1001; Debates, 3131 5 David L, Pulliam, 
The Constitutional Conventions of Virginia, 160. 
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Agates. AtThe ^ £ e V^-^ *" ^^ of 
-eant b 7 the word "l^^J^T" to " hai ™> 
folk Convention cameS *■ ««**««« of the Nor- 

tended that the S^SLj T^T' ^^ Hbod «* 
station were LTnTwS t T^ ** UBd ™ d C°n- 
*. -oMion, SeltatttLS W tt had ^ lte 
provided by the new constitution A™ ^^ to be 

tie two views the act quoted T' ? eoin P^i S e between 

^ whi^ j&sss; six^* •«- 

dents were invoked and author^ the ^^"J, prece- 
pted. Two points were gcnta T , 7***** law were 
vention wonld derive its power tf **"!'' *** ** C ° D " 
Jhe le f i sIatul . ej and that'll T« ;! ? ^ 
the voters as qualified under the «M I ! P P 6 aeant 
to, listed that the Oonvtt^ woul^ttt *' , W 
o^ly a committee of the people » Ind J w „ PS ° pIe bllt 

Power to proclaim the c3L, ** the 9Uestio » «* ^ 

«- act rf the A 8S em b y wh rS ? "t ^^ * 
the people was of no force bnt hv 1 g ^ raMed ^ 

people voted : « To r v Lb £ ft ^^ on which the 
«*- Did that mea; £ ci ? !f *£ »f ™nd the 
jom have full power in the p mises » &?" C ™ tio]1 
further and declared « wher, +fc n ther writer went 

J*, ^e sovere^ pt^of h p^* ^f? * « 
the acts of the people, as though tie Lie" J , ^ ** "* 

* WM *" " The sovereignty of the neon, I " W ^ 
___^j^rauie people being m the Con 
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vention . .. . the Convention may adopt the now Constitu- 
tion without submission, . . . at its will and pleasure." 15 

As to the question of the electorate to which the constitu- 
tion should be submitted it was declared that liof.li i' "n am] 

the authorities on the subject pointed to the electorate quali- 
fied under the old, or existing, constitution as the proper QUA 
Submission to the electorate under the? new constitution 
would simply be proclamation of the suffrage provi»ionn of 
that constitution and if proclamation was legal as to one 
article it was legal as to all. 16 

When, in the early days of the Convention; the question of 
taking the oath of office prescribed by the TJndeTwood Con- 
stitution was debated^ 11 the whole field of the powers of con- 
stitutional conventions was examined. This occurred because 
it was felt that taking the oath would be a recognition of the 
binding power of the Underwood Constitution and a cheek on 
the sovereignty of the then existing Convention. Objection to 
taking the oath was made also, on the ground that it would 
bind the members of the Convention to obey the statute of the 
legislature providing for the submission of the constitution to 
the people. 18 The question of proclamation or submission of 
the constitution came up definitely, however, in the discus- 
sion of the report of the Committee on the Preamble and 
Bill of Rights. 

By the report of this committee the last sentence of the 
Preamble was as follows : " "We, therefore, the delegates of 
the good people of Virginia so elected and in convention 
assembled, do ordain and declare the future foTm of govern- 
ment of Virginia to be as followeth." 1J> The committee 
stated that the words " ordain and declare " were not intended 
to preclude any action the Convention might take in regard 
to submission, but three different members offered amend- 

15 Pullia-m, The Constitutional Conventions of Virginia, 163-164. 

10 Braxton, ''The Powers of the Approaching Constitutional Con- 
vention in Virginia" 105; Richmond Times, April 7, 1901, article 
by ex-Gov. OTerralL 

17 See above, p. 21. 

"Debates, 83. " Debates, 92. 
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ments to change the "ordain and declare" to "propose"" 
The debate on the question of submission was opened on 
August 2 1901, by Mr. Wysor speaking on his proposed 

ZtT\ I the 3rd the Gmii ™ ad « - » 

I 5 :^ : debate was ~ d > aM -<" -til 

the 5th of September, when a motion to postpone the further 

stitufaon had been adopted passed by a vote of 53 to 37 « 

This decision to postpone action on the question of the dis- 
position to be made of the constitution was exceedingly irnpo - 

ment Ihere was a sufficiently large number of members of 
the Convents who had refused to commit themselves in 
favor of ei the r proclamation or submission to leave the prob- 

those who favored submission, or regarded it as certain 
endeavored to frame a constitution winch would be Z2r 

ntely settled in September to proclaim the constitution, a 

wont t? T ° f deCtiTe 6tate 0ffi0ere > for -^ance, 
would not have been as large and there certainly would not 

St thTJo T Ch tdk *"* ^ atfe ^ M Reference to 
wliat the people were supposed to want M 

On April 4, 1902, the final articles of the constitution were 
adopted and the Convention adjourned until May SS *Z 
the Committee on Pinal Eevision time to put the artSL 
together m a eomp le te form. It was generally understood ha 
h, adornment was also to be for the purpose of sotdtg 
out p U b 1E opinion on the constitution md g 

sub™. As the Dispatch expressed it, the deS^ 
going home to get their hands « untied." m M 2tZ ^ a 

80 Ibid., pp. 97, 09, *~~™ ' 

ai Ibid., pp. 117-307. 

deduction. certainly appears to be a reasonable 

" April 6, 1002. 
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,„u,er was urging that the constitution be lubmlttea to M,.- 
STdSS A* *- ^pOSiti. U„ majority «M , 

newspapers in the State, as quoted by &« Dlipatoh. 1 I ■ 

fact, the Richmond Times was almost alone ginj that 

Z constitution be proclaimed by the Convention » The Mg 
goation had been made in the debate in Augnsl But the ques- 
tion be submitted to a primary of the Democratic vol,. 
and while this suggestion was not followed mass meettnge 
were held during April in nearly all the counties of the State 
at which the delegates to the Convention were mstruc ted to 
vote for proclamation or submission, or the matter was left to 
the discretion of the individual delegate. 

In the majority of cases these mass meetings favored proc- 
lamation but there appears to be some doubt about tor claim 
to express public sentiment. It was charged that only those 
who favored proclamation attended the meetings; that any 
who favored submission were not aUowed to vote if they did 
attend; and that the delegates to the Convention held the 
meetings when they knew the majority of tittse pream 
around the court house favored proclamation. The stale 
ment was made that in one of the wards of Richmond fourteen 
people in a "mass-meeting" passed a resolution m favor oi 
proclamation - In another ward, out of thirty-six people 
present, twenty were for proclamation and sixteen for sub- 
mission, and it was estimated that less than two hundred 
people in all had attended the various Richmond meetmgs.- 
More reliable than the mass-meetings were the reports sent 
in to the Dispatch by correspondents in various parts of the 
State. These correspondents appear to have made a real 
effort to get at the state of public opinion without attempting 
to make out a case for either side. Leading people were mter- 
viewed and were asked to express not only then- indmdnal 
opinions, b ut their opinions as to the sentiment of the com- 

« April 8, 1902. 

55 April 6, 1902, and ft. , ., ,„., 

-Debate, 104; HWrnKWd Dhp«h*, A™t 27, 1001. 
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change of sentiment had theT « \ k C ° nTmCed ° f tho 
jt « urging the Co^n^ ^^ * ^ ' 
for proclamation. One n, av h« »™ t I mammon 

tne wish TOs father " Kl^^^ «*> 
been true that the majority of thaw), 7 ) \ m&J W 
faired proclamation L I £ VOterS ° f the 8tate 

^edit/oonrol^ h LSrt UPOn *** tte Di « 

on May 33 that a tta o L ^ h ^ ^T^ re ~°^ 
proclamation. On Sm fl^ ?"? "" ^ in fa ™ of 
POU of the Convent dtlosed X T™^ *"" * 

winch the vote was taken tw • , ' ihe da >' 0n 

^sion to the irStS^tZT "? *° be * 4 &r sub " 
electorate, 44 fw«2™>' °f Subm — to the new 

Resolved by the Convention- 
qU |«r entto d ° **"« ***** to eonsMer t]le (o]Iowins 

«£g?y jsar,*— - *- w^ *. the body ahalI 

^i«^'" tta f ™ d * Hi body be mdaiMd by tijg 
— — J^^ndttiaione whose first choice 
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the second question and whose second choice was the first 
question would have no option. Mr. Keezell introduced a 
I b olution providing that the vote should be taken l>y toll call 
on all three questions at the same time, and if there was no 
majority the question receiving the lowest number of votes 
would be dropped and another ballot would be taken on the 
remaining questions. 32 This proposition was defeated by a 
vote of 41 to 4? and the Convention proceeded to ballot on 
the three questions of Senator Daniel's resolution. Submis- 
sion to the whole electorate was defeated, 40 to 59, including 
woven pairs; submission to the new electorate was defeated, S9 
to 63, including five pairs; and ordainment then passed by a 
vote of 53 to 44, including sis pairs. 33 It will be noted that 
on the final vote a total of 97 votes were cast. Of the three not 
included in the vote Mr. Glass requested on the following 
day that he be included among those voting for proclama- 
tion, 34 and Messrs. Hubard and Yincent appear to have been 
absent and not paired on the questions. Those who voted 
Against proclamation were, naturally, those who voted for sub- 
mission to the full electorate, plus five who had voted for 
submission to the new electorate. To this there was one 
exception, Mr. P. W. Campbell, who voted for submission to 
the full electorate and then voted for proclamation. 

An analysis of the vote shows little of significance unless 
it be that the question was largely an individual one. Two of 
the twelve Republicans voted for proclamation. Eeckoning 
the counties by the way in which their representatives voted, 
there were 45 for proclamation, 49 against it ? three evenly 
divided, and three not voting. There v/as no grouping of the 
counties on the question. The Ninth District was evenly 
divided and Republicans from counties that opposed the Con- 
vention were joined by Democrats from the Black Belt in 
voting against proclamation. 35 

The motives which actuated the members in voting for or 



33 Ibid., p. 3258. 

"Ibid., p. 325ft; Journal, 503-505. 

34 Debates, 3202; Journal, 509, 
SE See Appendix: II. 
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against proclamation are found to a certain «+™+ + t , ■ 

tional convention ever went more f,,llv f 5 ° MtltU - 

The precedents, especially those in Virginia n 1»»i 
-.portant part. The first y irginia eons JS it 1776 
Jad been ordam e d by the convention which framed t with 
the e, cept a of t]le Alexandr . a Gm *£ W*h 

Convention of 18 Vand ^O^LlX^C^ 

wa used as a precedent by both sides. In this elTth S 
eral Assembly had passed an act expressly dTrecZ 1 rl 
vent,on to submit the constitution to fj<£2* * ^ 
tuted by the constitution. The Convent™ „iT- , 

repudiating the right of the l£S^ ^Tfi 

By those who favored submission to the new electorate it 

who voted to submit really »U nri •"•.charged that « 
to vote that way (Debates 32131 IT £?* tlon but were afraid 
method ot uki J l^^l 3 Id) M Blair, who critieized the 

Daniel',, motives when heaaid^t look* Kir 9u *P lei ™= of Senator 
SM^ — * D ^> v^or^^ran^S 
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ond that the fact that the new electorates Is those oasea were 
onlarged while the new electorate of 1903 would bo restricted 
mads «o difference, since the power to contract was the Q cei 
oiae of the same power as the power to enlarge. 88 Thoso who 
favored proclamation pointed to these earlier convontioim uh 
having proclaimed the suffrage articles and insisted that if a 
convention had the power to proclaim part of :i <:onnlituli<in 
it had framed it had the power to proclaim all of it. M An 
additional argument in favor of submission to a restricted 
electorate was drawn from the fact that while the Constitu- 
tion of 1850 was submitted to an electorate enlarged numer- 
ically, it was an electorate, restricted as to some voters, in that 
it put an end to plural voting. 40 

The arguments drawn from past practices in Virginia and 
the almost universal practice of submission in the United 
States had considerable weight, but by far the most impor- 
tant consideration was given to the conditions that confronted 
the Convention at the time. There were the party pledge of 
the Norfolk Convention, the direction of the General Assem- 
bly, and finally, the question of expediency to be considered. 
The attempt of the General Assembly to bind the action of 
the Convention gave comparatively little trouble. While all 
of the members did not agree with the one who said, "We 
have the power to do as we please," 4I theTe was said to be 
only one member who favored the constitution and who denied 
that the Convention had the power to proclaim its work if it 
saw fit to do so. 43 

The pledge of the Norfolk Convention, however, could not 
be dismissed so lightly. Those who opposed proclamation 
said that this action of the Democratic party constituted a 
solemn promise to the people; that had it not been embodied 
in the resolutions the Norfolk Convention would not have 
voted to make the calling of a constitutional convention a 
party issue ; and that the campaign in the State for the con- 

* 9 Debates, 173, 180. 

30 Ibid., pp. 180, 199; Braxton, Virginia Law Register, VII, 105. 
" Debates, p. 147. 41 Ibid., p, 133. » Ibid, p. 318D, 
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^a it used the word "people" wL tl "" .* Ctenl * 
the resolution ™ no £ \ 2^°^ "T^ ^ 
were concerned. Mr fflJX 1 , 5' mdmdua % 

te him that the tJJTT * Tt a PP eare <J inconceivable 
for Z pi u ■ Democratlc P ar *y should attempt to speak 

to pass upo7£ ^ SrS* " * ^ C ° mpetent 
e^enship mi mgU not to be SSS^^""' * 

t^t oonjr h id; h \x^ d ou a tL th : r r H 7 of 
sfflftSsr . ^ - ™ r-: t - 

The o wf T m0n at the time bllt that was all - 

-ere concerned' oTthe oZl J"? ^ faTWed Sublais ^ 

i-tin g the ™J^:x:aj:: *rh question of sub - 

«S?'' PP- 185, 288, 3101, 31S7 3218 ' ~ ' 

"Ibid., pp. 153, 161, 29fl, 3200. 
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adopted, but tlie proponents of proclamation pointed to the 
negro vote, the laTge majority of the Republicans, the corpo- 
ration^ the officeholders who would be deprived of their jobs, 
and those who might vote against it for other reasons, and 
dociSed that the side of safety was the side of proclamation. 
The submissionists pointed to the large vote from the Black 
Bolt in favor of calling the constitutional convention and 
suggested that a similar vote would be given for the consti- 
tution. If the negroes had been cheated in the vote on the 
convention the same methods could be used again in the vote 
on the constitution. 47 To such suggestions Mr, Glass replied : 

« I fail to appreciate the high moral standard of those who 
accuse us of party perfidy in refusing to let the negro vote upon 
the question of his own disfranchisement and upon other questions 
Of vital import which may be propounded by this Convention, and 
then themselves advocate, some privately, and some upon the floor 
of thia Convention, openly or by suggestion, the monstrous doctrine 
that we should make a pretence of permitting these negroes to vote 
and then purloin their votes from them. 48 

As a further argument against proclamation some of the 
delegates from the western part of the State predicted that if 
their people were not given an opportunity to vote on the new 
constitution they would leave the Democratic party,* 8 but the 
votes given for proclamation by delegates from that section 
indicate that the prediction was not seriously regarded by all. 

Previous to 1902 there was quite general agreement among 
the writers on the subject that a constitutional convention 
was required to submit its work to a vote of the people. The 
theory of the work of Judge Jameson 50 had been that the 
constitutional convention was subordinate to the will of the 
legislature. Borgeaud D1 could speak of the " necessity" of 
the American constitutional conventions submitting their 
plans to the people, and Oberholtzer " could state that no 

17 Ibid., pp. 139, IBS, 273, 282. 

48 Ibid., p. 305. 

"Ibid,, pp. 141, ISO. 

co J, A. Jameson, On Constitutional Conventions, passim. 

41 Charles Borgeaud, Amendment and Adoption of Constitutions in 
Europe and America (Hazen and Vincent edition), 183. 

Ga Ellis P. Obcrholtzer, The Referendum in America, 2nd ed,, 1911, 
p. 114. The first edition was in 1900. 
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constitution ^had been proclaimed when the direction of the 
legislature for submission had been imperative. Until the 

tZZ V** ^^ ° f Sl>r0Ule YS " PredexiGks * Mississippi, 
m 1893, the courts had quite generally upheld the doctrine 
of the supremacy of the legislature, and the opinion in this 
case as to the lack of power on the part of the legislature to 
dilum.- C0nYe * ti0 * t0 submit * ™* to the people was 

Whatever may be said as to past precedents, the Virginia 
case has given a precedent for the future/* In this connection 
u is interesting to note the comments of some writers on the 
subject since 1903. One writer still contends that from a 
legal standpoint there is little doubt that a constitution should 
be submitted, and explains the action of the Virginia conven- 
tion on the ground that a majority of the delegates were busi- 
ness men and farmers instead of lawyers ! - As a matter of 
fact, ^xty-two of the one hundred members were lawyers 
and of the fifty four members who voted for proclamXn 
thirty^two were lawyers. Eleven of the latter were, had been 
or later became, judges; one was an ex- attorney-general ; and 
another later became attorney-general. Such leaders of the 
Virginia bar as John Goode, A. C. Braxton, John S. Barbour 
and Eugene Withers voted for proclamation. It would thus 
appear that the action of the Convention was not the result 
of a lack of legal advice. 

The same writer adds, "To uphold the course of the Vir- 
ginia delegates it is necessary not merely to revive the 
exploded theory that the convention is sovereign, but also to 
maintain that sovereignty resides in that body, notwithstand- 
ing it was created by the people upon the express condition 
that it should submit its work to them. Such a theory seems 
to be without supp ort in law, logic or morals » « The diffi- 

tio« ™^ F ' D ° dd ' ^ KeVifii °" «* Anient of State Constitu- 
^Z^Z^^S'^ * "*** * «* Mention 
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oulty here, waiving the question of the sovereignly of the 
Convention, is that the Convention was created by the people 
bj their vote on the question of calling a constitutional eon 
nation in May, 1900. Their vote for delegates in May, L901, 
oonld not be regarded as a vote on the question of the sub- 
mission of the constitution simply because of the fact that 
fche mandate of the General Assembly in that respect WW a 
I iart of the act providing for the election of delegates. 

Professor Dodd comes to a quite different conclusion from 
that of the writer quoted above. He says: " It is impossible 
to assert, as Judge Jameson did, that the submission of a 
constitution to a vote of the people is imperatively required by 
some customary constitutional law of this country, or even 
to say that a legislature in calling a convention may effectively 
bind such a body to submit its work for the approval of the 

people."" 

As might be expected, contemporary comment in the 
Northern press was unfavorable. The Outlook headed its 
remarks, " Virginia's Voters Defrauded," but admitted that 
"emphatic protest against proclamation came from singu- 
larly few quarters." DS The New York Tribune had denounced 
the Convention as " an illegal, revolutionary body" from the 
beginning, and had predicted during the debate in August 
{hat the constitution would not be submitted. 59 When procla- 
mation was finally decided upon the paper made no editorial 
comment. 

In an attempt to form any just estimate of the measure of 
censure to he attached to the action of the Convention in 
proclaiming the constitution, three questions present them- 
selves: First, did the Convention have the power to proclaim 
the constitution? Second, was proclamation consistent with 
honor ? Third, was proclamation expedient ? 

While it probably is still a controverted point, it would 
seem that the better opinion today is to the effect that as a 



"Dodd, 68-69. 

"June 14, 1902 (Vol. 71, No. 7). 

6D June 23, 1901; August 24, 1901. 
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question of constitutional law f h« r» rt 

power when it refused t Z^l tCl 17^ **** ^ 

o^ the People for .at^tio'or^r^ 011 to the wte 

ter, and it is bLriTZ „ "" ' S alwa y s a Phonal mat- 
action as J 2^5^??? ? ^ *» <*»"«*»* 
P«ty. It is of TaS t a l S i° n ° r ° f the Den "ie 
-embers of the Co" Si £ ^- eof ^ Eepubliean 

the Democratic party wa s rt,» j, , Jhe honor of 

composed it. Jme L7 ,£% ? ^^ who 

Party to the ZlT' I A ^ ^^ vh ° ^ been 
hedged to J2£ Sli^ 3 f 1 *™*" - 
a sense of personal honor dS nlf f ,^ """^ &S ^ 
While a sense of ^^^£1^™ " *"** 
than among men in other Lfao iff- ^^ ^^ 
the two representative o I7„ f ' ^ 8%ni&ant that 
Mt that there was nTm^ i?^ 011 . m tte °"tion 
or on the other nui^t^ ^ ° n tWlTCS 
mission. Althongh a del 'I ™7 *' t0 ™ h f ° F Sub " 
delegates to eee a cha^e of 1 T T *"* h ™ led some 
*« appears to be S « Sl^ ^ ^ 
people who had been urJn V* V me C0 ™ tiea the 
who therefore represented Tn" ^ ^ V0& & « d 

matter offaet it rf r ; ; til y ? eUred P^^ation. As a 
a Personal £2i£t%££K.* ^^ ** 
One must employ too m S ? ^ qU6Stion of ^nor. 

-ems" and Zl~™Z H^ ad ^ »b "it 
affirmed that if proZltio ffi ^ ** ="* ^ *« 
Wrable act flS^^^ - ^ 01 ?*^" - a *, 
honorin qui t erespeetablec :^ a f;% ^ « ** 

fl0 Debates, 2181. ~~ " r 
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Although it is impossible to say conclusively that the OOBflti- 
I u Lion would liave been rejected had it been submitted to the 
people, the general opinion is that it would have boon. The 
majority in favor of calling the Convention had been nmnll 
and the vote had been light. As was suggested, the nog co vote 
could have been handled as it had been in the past, but thai 
(lie opposition of the Republicans and the disaffected element 
in the Democratic party conld have been overcome in doubtful. 

This raises the very obvious question that 3 if the people — 
l.he white people, disregarding the rights of the negro — were 
not in favor of the constitution, was it in conformity with the 
principles of democracy to force it upon them? Did the Con- 
vention have the right to think and act upon the principle of 
that delegate to the Delaware Convention of 1895 who said, 
" The Constitution was not submitted to popular vote because 
it was felt that the delegates who were elected for this pur- 
pose knew more about making a constitution than the people 
did?" 01 This statement of the Delaware delegate could be 
applied with equal force to Virginia, but unless these Vir- 
ginia delegates, the representatives of the people, had been 
specifically charged with plenary powers in the framing and 
adoption of a constitution — and, as we have seen, so far as a 
direct rather than an inferential mandate was concerned they 
had not — their action was a negation of democracy. 

However ? there were some extenuating circumstances. The 
constitution would not have been considered on its merits. 
The people of the State were not in the frame of mind to deal 
intelligently with constitutional questions and would not be 
until the negro problem was settled. The question of the 
merits of the constitution will be dealt with more fully in a 
later chapter, but it may he said here that had the constitu- 
tion been submitted and defeated the people of Virginia 
would have felt it necessary to cheat the negroes and continue 
the demoralizing election frauds for many years longer, and 
in this respect, if in no other, it was a good tiling for the 
State that the constitution was proclaimed, 

61 Obcrholtzer, 122. 
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Jl tUTth ? f tenUati ° n tt may bB T «P eafa d that while there 
can be no doubt about the fact that when the OomZt 
called the people of the State -,£?££gfi££ 
stitution to be submitted, by May 190a „,™T1 , 
their minds and - „W» >*%£% Sj*^ 
his change was so estensiye as to constitute a S J 

noted, appears yery probable, it was expedient for the Con 
vention to proclaim the constitution and save tli State 1" 

JS^S:^* lively for 
irvnl^^ +; vT t i uesT10Ils 0± n ght, honor, and expediency 

he^oe^t " ^ iMlined t0 "^ ** «°° f 
the whole matter as expressed by the Eichmond Times ■ " The 

est way of disposing of the subject is beet"" 

As a direct result of the decision to proclaim the constitu 
t»n came the unsuccessful efforts to aLd the w r the" 

Convention through the courts, B 

As soon as the vote had been taken on the question of r™ 
claiming the constitution Mr Tt W„u t.7 P 

following resolution : ^ M °° re P1 '°P 0Sed the 

a SfJKsas: Taier;e c r ntion an v™ 

June 27 iQn<> * .u 7 , a result ™ governor issued a call, 

*z n u 2- ; 3 e T tt e b ral 5 Assemb ' y to meet in ^ 

all the nffi i b0dy assem Wed accordingly ar ,d 
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mill judicial officers of the State qualified under the now con- 
fiUtutioii by swearing to support it. 64 

Thus the new document was recognised by nil thm* drjKirt.- 
mcntsof the State government, and it was the ^nicrjil ojiiniuii 
Hint after this was done it would be a difficult matter to COI1 
best successfully the validity of the State's organic law. 

There had been little fear that the governor and other 
executive officers would refuse to accept the constitution, but 
what might have occurred had several months intervened 
before the General Assembly accepted it no one could foresee. 
Mr. Moore had been pledged to submission and had opposed 
proclamation, but he favored the constitution and did not 
want to see it overthrown, hence his resolution was intro- 
duced in an effort to forestall any opposition, 05 

In the House of Delegates the case of McLean, who had 
refused to take the oath, was referred to the Committee on 
.Privileges and Elections which reported January 28, 1903. 
The committee brought in two reports, one declaring the seat 
vacant and the other recommending that McLean be given 
three days in which to appear and take the oath. The conten- 
tion that he was a Federal officer, and thus disqualified, was 
also made. Since he showed no desire to appear and qualify 
for his seat the House, on February 6, 1903, passed a resolu- 
tion declaring his seat vacant by a vote of 53 to 24, 00 

While there was a general feeling of security in the validity 
of the constitution after its acceptance by the government, all 
doubt was removed so far as the State courts were concerned 
by the decision of the Supreme Court of Appeals in the case 
of Taylor vs. Commonwealth, 07 delivered June 18, 1903. An 
indictment had been found in the county court of Augusta 
county against one Taylor, charging him with housebreaking 
with intent to commit larceny. Upon arraignment lie pleaded 
guilty and without his consent, but with the consent of the 
attorney for the Commonwealth, the court heard and decided 



'May 30, 1902. 



* a Debates, 3260; Brenaraan, 93. 



ai Brenaman, 93-94, 

aB Communicated to the writer by Mr, Moore. 
Ba Journal, House of Delegates, Session 1002-1904. 
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to the State Keformatory or, failing entrance there, to the 

J"dge of the Circmt Court of Augusta county for a writ of 
error, and be IEg refold, the application was made to th 
Supreme Court of Appeals and granted 

h l h L C T\T^Z °! th8 Pkintii! in enor ™ s tha * the court 
had no authonty to judge him guilty and 6e ntenee him to 

found m Article I, Section 8, of the Constitution of 1903 
which w* declared to be invalid on the ground tha it It' 

mitted to the vote of the people. 
In affirming the decision of the lower court the court said: 

acted on by the e«cSivo .'JT? 8 ^'V^S™^, acceptedf a „d 
government the Stat" 'J/bv H^n"™ 1 . ^^ teuioIles of the 
city, and being actuary in foreVttrtt ?JP%. P " mar y ca P a " 
being n otlie? government k^lff™' th - C State ' aLd «»5e 
existence, is U,eVly **«£ 1 S "^T^ „ or den r in S «» 

ot the constitution any opmion as to the power of the conven- 
tion to promulgate the constitution would have been an™ 
dictum, so no opmion was expressed. 

Previous to the decision of this ease in thn sw 
MJ had been filed in the Dnitedlt^C^ °Z lZ 
Richmond on November 14 1902 « On jT 

ers from delivering certificate, of election to memb^TZ 
House of Eepr^ta^ elected in ^ m ^Ziy^ 
on the ground that the appellant, had been illegally dTpS 

t 35*° V ° te by the °^«on of 1902. The o S 

«. sought the same relief by application for a writ oft ^ 

!i!!L^l^!!l^ the 
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Opinion, dismissed both suits for want of jurisdiction, the 
question involved being political, and the cases were brought 
before the Supreme Court on writs of error. 00 

After the dismissal of the petitions in the Circuit (!onH the 
Board of Canvassers had met in the office of the Sin-rotary of 
the Commonwealth, as prescribed by law, had caiiviiMcd tin- 
retains, and had transmitted certificates oi 1 election to the 
parties elected, 

Mr, Justice Brewer delivered the opinion of the Supreme 
Cooxt April 25, 1904. Citing the South Carolina ease of 
Miles vs. Green (159 TL S. 651), he dismissed the suit on the 
ground that it was the duty of the court to decide actual con- 
1 iiiversies and not moot questions or abstract propositions, 
Ee said, "The thing sought to be prohibited has been done, 
and cannot be undone by any order of court. . . - The House 
of Representatives (which is the sole judge of the qualifica- 
tions of its members) has admitted the parties holding the 
Ci rtilicates to seats in that body, and any adjudication which 
this court might make would be only an ineffectual decision 
of the question whether or not these petitioners were wronged 
by what has been fully accomplished." 70 The other suit for 
injunctive relief was dismissed on the same grounds. 71 

On December 13, 1902, a suit for damages was entered in 
the United States District Court by a negro, Edgar Poe Lee, 
against John S. Barbour, the members of the constitutional 
convention who had voted for proclamation of the constitu- 
tion, and the election officers of the plaintiff's voting precinct, 
charging that these defendants had conspired under certain 
ordinances, constitutions, and schedules of a so-called conven- 
tion of Virginia to deprive him of his vote and did wo. It 
was charged in the specifications that the members of the con- 
vention failed to take the oath as officers of the government, 
thus making the convention illegal, that the qualifications of 
voters were changed, and that the constitution was proclaimed. 

" The papers relating to these cases in the Circuit Court are 
on file in the office of the Clerk of the U. S. District Court, Richmond, 
"Jones vs. Montague, 194 U. S. 147. 
71 Seidell vs. Montague, 194 0. S. 164. 
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The demurrer of the defendants contended that the action *as 
against the State and that the court had no jurisdiction. 

The case appears never to have been tried. On March 16 
1813, Judge WaddiU's stenographer wrote to the counsel for 
both parties that the case would be called April 1, and unless 
cause was shown to the contrary on that day, the case would 
be dismissed. John S. Wise, representing the plaintiff, 
ret U r ned the letter addressed him with the endorsement 
■Let her go — Dead horse." ,a 

Another Federal suit involving the validity of the constitu- 
tion was instituted after the November election of 190S and 
dragged along for several years, finally coming to trial in 
November, 1908. 73 

This was a suit for five thousand dollars damages brought 
under Section 1979 of the Kevised Statutes of the United 
States which declared the suability of any person depriving 
another of rights, privileges, or immunities secured to him bv 
the Constitution or laws of the United States. The defend- 

i s r r v?^ d r of eiection in the p iaintiffs p«™ct. 

The plaintiff Had been a voter under the old constitution of 
he State and could have registered under the new constitu- 
t»on but had failed to do so, and his name had been omitted 
from the new registration books and his vote refused at the 
election of November 4, 1902. He claimed his rights under 

oUL f f the State ° a th ° « tomi that *• ™>w 
constitution havmg been illegally framed and proclaimed by 

the pretended convention instead of being submitted to a vote 
ot the people, was null and void. 

fj^ 7\™*T? U ln thS ™ ted States Ci "^ Court 
or the Eastern District of Virginia at Norfolk. At the solici- 
tation of Judge Edmund Waddill (as he has informed the 
writer), Circmt Judge Nathan Goff came to Norfolk to sit in 
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Order Book of the court low H reCOrd8 ° f th& Ca9e nor the 

"Brkkhauee m Brook,, ot al.] 165 Federal Reporter 534. 



the caee. In his decision Judge Goff said that the legality of 

tho Virginia constitution was a political question with which 
the court had nothing to do. He quoted from the decision in 
the <"ise of Taylor vs. Commonwealth to show that the eonsti- 
I ution had been accepted by all departments of the State gov- 
nmment and said that it was the province of the executive and 
Legislative departments of the Federal government to declare 
fchat any parts of the Virginia constitution are in violation 
Of the Federal Constitution or do not constitute a republican 
Com of government. The plaintiff's demurrer to the defend- 
ante special plea was overruled and the case dismissed. 

The "decisions in all these cases are unsatisfactory in that 
none of them decided the real question at issue, that is, 
whether the Convention had the right to proclaim the consti- 
tution contrary to the mandate of the General Assembly. 74 
More any of the decisions were given the constitution was 
un fait accompli and was so regarded, and although we may 
be curious to know what the decision might have been had the 
circumstances been otherwise, conditions being as they were 
it is difficult to see how any opinion on the question of proc- 
lamation could have been given except as an obiter dictum 
which would have been of no force. 

The progress of this question through the courts helps to 
bear out the truth of the assertion of Senator Daniel that, 
« No court in the world's history has ever undone the ordained 
Constitution of a State." 7B 

« The Nation commenting on the decision in the two eases that 
vJtiZTU Supreme &»rt ^ ^^^ *"* "° 
"5TS l^W^tSua ffi^S Association, 1902, 
p, 203. 
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CHAPTEE VI 
Amending the Constitution 

The same session of the General Assembly that put the 
constitution into effect and provided for the defense of the 
State in surfs attacking the validity of the constitution sa W 
-he proposal to amend five of the sections of that document > 
„T °* ^ TO*]* passed this Assembly, but the effort 
marks th 9 beginning of a movement the result of which has 
been that no regular session of the Assembly has gone bv 
wrthout action being taken on some proposed change in the 
constitution. The constitutional barrier of favorable action 
by two successive legislatures and the approval of the people 
has proved too much for many of the proposals so that, up to 
^present time (1936), only ten amendments have been 

The first amendment, adopted by the people in 1910 
changed Section 110 to make the county treasurer eligible for 
any number of terms and to make the county commLoners 
or revenue elective by the people and eligible for reelection. 

119 and 120 1 f I*™ 6 tlme amendm - fa to Sections 
119 and 130 to extend the same changes to treasurers and 
commissioners of the revenue in cities were defeated. These 

her!! 7' 7 y bGCaUS6 ° f the aGtiTities of ««*» to be 

passed In 1912 also, Section 117 was amended to give the 
General A bly power to ^ ^ S ^ 

ent types of government for the different classes." 

PP. 4°84™ a flV°U he HOUS ° ° f DB,egateS ' Extr * Session, 1S02 . lm 

cited. Th ese amS; c n^L^^ C0I1Stlt . UtlOTI] under «*« sections 

ft m. ^ _ ^£ a ^S £ft£fflXfc 
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The next series of amendments, six in number, wore adopted 

mI i lie general election in November, 1920. Three of thorn 
made desirable changes in the provisions of Hie cou.stil.utioii 
dealing with education. Section 133 was amended l<> allow 
women to serve on school boards; the provision in Section 
I 86 limiting the rate of local school taxation to not more than 
iil'l.y cents on each hundred dollars of valuation was stricken 
out and the limit on the rate was made a subject of statute 
law; and Section 138 was amended to give the General Assem- 
bly discretion in passing compulsory education laws. Two of 
the remaining amendments adopted at this time legalized and 
removed restrictions from the city manager type ol city gov- 
ernment. The requirements in Section 32 as to residence and 
voting for persons holding office were made inapplicable to the 
appointment of persons to positions requiring technical train- 
ing under municipal government, and Section 117 was again 
amended expressly allowing the General Assembly to provide 
for the city-manager form of government. The last of the 
amendments adopted in 1920 changed Section 184 to allow 
the State to contract debts to construct or repair public roads.* 
These six amendments were adopted by majorities ranging 
from 6S.000 to 75,000 in total votes of 144,000 to 160,000. B 

Unsuccessful efforts have been made to pass other amend- 
ments. In 1910 the people rejected an amendment to Section 
46 which would have allowed the General Assembly to meet 
for ninety instead of sixty days. 6 The proposal passed the 
legislature again in 1914 7 but failed to pass in the session of 
1916. Two unsuccessful efforts have been made to amend 
paragraph (c) of Section 50, which is the requirement that 
bills shall be read at length on three different calendar days in 
each house before becoming laws. The purpose of the provi- 
sion — to decrease the amount of unnecessary legislation — was 
perhaps laudable, but, as we have seen, it is practically a dead 

4 The people of the State have refused to take advantage of this 
amendment to the extent of issuing bonds for road construction. 
c Code of Virginia, 1922 Supplement. 
"Code of Virginia, 3919. 
'Acta of Assembly, 1914, p. 183. 

10 



138 VIRGINIA CONSTITUTIONAL CONVENTION, 1901-03 [380 

letter and made so by the constitution itself. It serves no 
useful purpose and should be abolished. It results in the 
passage of hasty and ill-considered legislation rather than 
decreasing the number of laws on the statute book. How- 
ever the majority of the people of the State who have voted 
on the quesfaon appear to agree with the Convention that there 
is ment m the provision, for an effort to eliminate it was 
defeated m 1910, and after being passed by the General 
Assemble of 1914 and 1916 was again defeated.' 

la 1930 a series f amendments extending the privilege of 
suffrage , to women passed the Assembly, but due to the adop- 
ion of the Nineteenth Amendment to the Federal Constitu- 
tion no further action was taken on the proposals.' The 
Assembly of 1936, in amending Section 18, as noted below 
has also proposed the insertion of the words «or she" after 

"IZ^T TT 11 and th ° elim ™«™ °* the word 
male but until that proposal is favorably received by the 

stSo % V 92 V M SUbSeqU6ntIy by the ^ *" ■ - 
stouten will continue to read, "Every male citizen of the 

in the State have had an equal share in the suffrage since the 
adoption of the Nineteenth Amendment. 

A very desirable amendment to Section 133 passed the 
Assembly of 1930 but was defeated in 1933. This waTin lln 
with the recommendation of the Virginia Education Commis- 

n and would have struck from the constitution the enumera- 
tion of the powers and duties of the State Board of Education 
and made them such as might be provided by law ™ 

tJV 930 ;, 3150 - "" amendment t0 S <*tio n 170 was passed by 
the Assemb y g.vmg counties with a population greater than 
five hundred inhabitants per square mile the righf enjoved by 
cities and towns t, impose taxes for certain public improve- 
ments on abuttmg property owners." This ru n*** was 

1920, p. 523. &ectl0 «s 18, 20, 21, and 1T3, Acts of Aseembly 

ii £. C ', S of As sembly, 1020, p. 628. 
"Ibid., p. 527. 
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defeated in 1932 but was again passed in 1924 and in 1926, 
■ii n I now goes before the people for their consideration. 

Some of the amendments which have been made and a 
larger number of those which have been proposed, owe their 
origin to various commissions which have studied and Teported 
(in different phases of the State government. In 1916 a 
Commission on Economy and Efficiency was appointed which 
i-croramended a number of changes in the statutory and con- 
ntitutional law of the State. In 1918 an Educational Corn- 
mJHsion was appointed to make a thorough survey of the public 
Si hool system of the State. This commission made its report 
in 1920 in which it endorsed the amendments to Sections 136 
ii nd 138, then before the General Assembly for consideration, 
and recommended radical changes in five other sections of 
[lie article dealing with education. As we have seen, only one 
of these recommendations, that dealing with Section 132, was 
favorably received by the Assembly of 1920, and even that one 
was defeated in 1922. 

The movement for reform of the constitution continued, 
however, and the Assembly of 19&2 appointed a special joint 
legislative committee on the merger and abolition of offices. 
This committee made a number of recommendations involv- 
ing changes in the constitution but stated that little reform 
could be made until the constitution was revised, and urged 
the calling of a constitutional convention as the best moans of 
making the desired changes. The Assembly Tefused to con- 
sider favorably any of the proposed amendments to the consti- 
tution, but decided to concur in the recommendation of the 
committee and pass the question of the revision of the consti- 
tution on to the people. Accordingly an act was passed pro- 
viding for a vote, in November, 1932, on the question of call- 
ing a constitutional convention. 12 There seems to have been 
some doubt in the minds of the legislators as to the success of 
the movement for a convention, for the same Assembly passed 

12 Ibid., 1&22, p. 726 t The vote was 73 to 4 in Uie House, and 

30 to C in the Seriate. It is perhaps significant that the ballots 
contained the words " For Constitutional Convention " and " Against 
Constitutional Convention " — a contrast with 1900. 
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*K»H, but the ODDOSitinr, w! 7, ° te agamSt a MM81- 

*« with theZSSoT Thaf; * & ^ ° f »**► 
ci^ed in almost as ma*™- , doCBment had been c "ti- 

pmeipai criticirirt:^ as 2t had s8ctions > ** ^ 

based upon ifa W] 1 ™ ? y one ^vestigator to be 
fe restrictions 3 XZ^t^ ^ *"** 
the organization of thf S Z R , f"™ 1 AsM ^ and 
^as a g eneral tJ^Lt A ° f B,W ion. There 

-ore Modern ooSlE^ 1 ** Wi ° n « *a me . 

■^S^^S&SZ t0 flnd objeotims to ^ 

of constitutional re Whaf th „ 'T 1 ™ 08 CTe » the friends 
tftafloo was to frSe a tt t^ 7 * improve *e con- 

oonvent^on were lad . CtTndf ^ "S^ t0 & *"» 
the assertion that a convention Wfl "^ ° f C0Tlrse > ™ 8 

Ganges were dasired ^e ^^7^ ^ ^ te ™ 
ment. This had fl« a« w ^ y he proeess of a mend- 

People that 4 w tld I i;t n ^° f ' ** ««** the 

respects, and second, being mncTtt f ^ ™ ° iher 

Convention of 190MW2 trf ? A 8aper method - T he 
General Assen^ ca £ to ST 9 ^ ^ ° f the 
effect, had cost the Stat $43/740 81 ^r^*** M ° 
that with the doubled per die" of til' ? *" P ° inted ™* 
% and the increased co T^ZZ?" * ? ^ 
be even more expensive - T fc Sk «STl, 'T™* 1011 ^ 
gates esti ffi ated the cost at $1 000 on * f"* ° f Me " 
vention that would ™«.f * ' WUjU0 ° on the basis of a con- 

» f rt ? 1 0f b Aaatolbl y» 102 2, p 720 
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This estimate was liberal, to say the least, and illustrates 
another form of objection to the convention; that is, the 
unpleasant memories of the Convention of 1901-1903. That 
body had been in session for over a year, and while there seems 
to be no reason to suppose that a convention in 1923 would 
have followed its example in that respect, the precedent could 
very well be used as an argument against a convention* In 
addition to the undue length, and consequent cost, of the 
Convention of 1901-1903, there was the recollection that that 
body had not confined itself to making minor changes in the 
Underwood Constitution hut had gone far afield, and included 
items which many people had not thought of and then had 
refused to submit its work to a vote of the people. 

Regardless of the abstract merits of the question the move- 
ment for a convention had little chance for success. The abso- 
lute necessity for endorsement by the Democratic party had 
been shown in the efforts to call a convention previous to 1900. 
In 1922 the State Democratic Committee, the governor and 
lieutenant governor and the officers generally, were all opposed 
to a convention. 17 One of the former members of the Con- 
vention of 1901-1903 opposed the convention on the ground 
that it would be dangerous due to the unrest in the country 
and the wild experiments being made in government* He 
contended that the suffrage article was effective as it was and 
thought that the issue should not be reopened. 18 His argu- 
ments remind one strongly of those advanced against the pro- 
posal to call a convention in 11300. 

There was little agitation of the question and there were 
few who seemed to favor the convention. Even the News- 
Leader, which had sponsored the move for a new convention 
as early as 19S0, conceded that the proposal for a convention 
in 1923 would be defeated. It thought that action had been 
taken too early and suggested that a campaign of education 
was the first necessity — a campaign that might require a 

"Richmond Times -Dispatch, Sept. 27, 1922; Richmond Kewa- 
Leader, Oct. 20, 1922. 

13 Richmond Times-Dispatch, Octooer 15, 1922, 
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decade before a constitution "drafted by sane Liberals" 
jJjH* obtained^ Only one politician o/the State « 
to And a demand for the convention among his constituent^ 
and since Hi8 county yoted against the convention, 393 to 66 

sXent^ ^ t3ken " » ^^ - <**•« P^S 

n riSl^Sf ° f ihB I *' ° n W ° Velnber 7 > 1922 > ™ ** — 
r s 1, ' cation was defeated by a vote of 30,308 for 

reasons. In the first place no cities and only four counties 

hat m 1900 lt 1S found that these four counties which voted 
m favor of the convention in 1933 voted against it in 1900. 
We have already seen that in comparison with the normal 
vote m the State the vote polled on the convention q JT£ 
1900 was very small. In 1933 the total was. smaller by 35,000 
v es than :n 1900 in spite of the increased population of th 
S at and the doubling of the potential electorate through the 
addztron of the women voters." This vote is, to a "frt^ 
extent, an unWion of the way in which the electorate C 
b en cut down through the operation of the suffrage ckuZ 
ox the conation, but it is more of an indication rf aXk 
of interest on the part of the people in the proposal to call a 
constitutional convention. 

Since a new constitution was out of the question, for the 
fame Wg, at least, interest in proposals to change the con 
stot on by amendment was redoubled. The Commission on 

Assemb y in 1934. As its name implies, this commission was 
especially charged with the duty of recommending changes in 
the laws which would make it possible to condu/the go^er" 
ment of the State in a more business-like way. As rlZt 
he majontv of its recommendations concerned changes in the 
statute rather than in the constitutional law. I n sp JL of £ 

"Sept. 27, 1922. ~~ 

30 Kiehmond Timea-Dispatcli, Sept. 27 1022 
"See Appendix I for the vote in 1922. 
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iiii't., however, the commission suggested changes in thirteen 
lections of the constitution. 22 

The report of this commission fared no better at the hands 
of the General Assembly of 1934 than had the reports of other 
i -o in missions in the past. The most important changes which 
It recommended in the statute law were not made and only one 
of its suggested constitutional changes was favorably received. 
This was the proposal to amend Section 186 so as to extend 
the life of an appropriation made by the General Assembly 
from two years to two years and six months after the end of 
its session; in other words, to make it possible for the fiscal 
year of the State to end June 30. 

In addition to this amendment and the amendment to Sec- 
tion 170 mentioned above, an amendment to Section 2S, which 
would exempt the wife or widow of a veteran of the Civil War 
from the payment of the poll tax, was proposed, 23 These 
three amendments were passed by the General Assembly of 
1936 and now go to the people for ratification. 

Such was the situation in respect to changes in the consti- 
tution at the time of the meeting of the General Assembly of 
1926. That body, it is safe to say, has approved the most 
radical reforms that have ever been made in the State's 
organic law. In addition to approving the three amendments 
first passed in 1924 amendments to ten additional sections of 
the constitution weTe passed. 

Since the framing of the Constitution of 1902 the system 
of State taxation has been a perennial problem. The Con- 
vention of 1901-1902 made the rate of State taxation consti- 
tutional and provided that such rate should not be changed 
before January 1, 1907\ 24 In addition to this restriction on 
the rate the General Assembly was prohibited from segregat- 
ing the kinds or classes of property for purposes of State 
and local taxation until January 1, 1913 2B In anticipation of 

aa Keport of the Commission, 224. 

fl3 Official Copies of these proposed amendments may be obtained 
at the office of the Clerk of the House of Delegates. 
31 See. 189. 
" Sec. 169. 
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the completion of this period of limitation a Tax Commission 

*as apposed in 1911 which recommended the creaC a 
permanent State Tax Commission, whose duty it ^wou^b to 
eqn^e « among the counties and dfe of th 

1914 a Joint Committee on Tax Eevision was appointed the 

Oeen made bj the commission of 1911. The minority report 
f the + C ™^ of 1914, which embodied the princin To 
egrega ; on was accepted by the General Assembly Since 

constant agitation of the question of the relative merits of 
complete segregation or a tax commission with powerTe ual 

Z Stnl, g 1 r r P ° Slti0U 6mb0died ** ^ and now 
the State under the leadership of Governor Eyrd, has pledZ 
*df to the principle of complete segregation In con£S 
with hat principle the Assembly of 1936 has ~tl 
amendment to Section 171 of the constitution piSfhS 
no property tax for State purposes shall be Lid f rea 

of public service corporations. Keal estate and tangible per- 

nal property are to be segregated to the counties and citie 
It should be noted that there is no constitutional inl on 

tion 169 that nothing in the constitution shall prevent the 

alter January 1, 1913. The purpose of the proposed amend- 
ment is to make segregation obligatory 

In connection with financial provisions it i s also proposed to 
again amend Section 184 in order to prohibit thJ s£e ^ 
contracting any debt for roads until the question of cont a7 
2 such debt shall be submitted to and proved by S^t 

* l h Y™ V1S T Wl11 deSl aD0ther bi ™ ** ^e proposition 
oi a_ bo nd 1S sue for roads, but is more in the naturf a " 
additional guarantee, since the people have previou y ten 
allowed to vote on the question. y 




i I 



AMKNKlNCi TJLti CONSTITUTION 



146 



One of the most important reforms approved by the Assem- 
bly was the amendment of Sections 80, 81, 131, and 145, pro- 
viding that the Secretary of the Commonwealth, the Treas- 
urer, the Superintendent of Public Instruction, and the Com- 
missioner of Agriculture and Immigration be appointed by 
llii! governor rather than elected by the people. This pro- 
posal is interesting in view of the fact that the Convention of 
IU0H9Q3 departed from previous custom in making these 
officers elective by the people. The Underwood Constitution 
provided for their choice by the General Assembly (except 
the Commissioner of AgricuHure and Immigration, who was 
a new officer created by the Constitution of 1902). 

The Assembly also approved amendments to Sections 69 
and 70 providing that the term of the governor begin on 
January 1 instead of February 1, and that the Supreme Court 
of Appeals, instead of the Secretary of the Commonwealth, 
shall receive the returns of the election on the first Tuesday 
in. December succeeding the election. This amendment will 
enable the governor to start his term before the meeting of the 
General Assembly rather than after the Assembly has been in 
session foT two weeks. 

In an effort to cut down the amount of local legislation 
imposed on the General Assembly a new section is proposed, 
to be known as Section 64-A. This would prohibit the Assem- 
bly from enacting local laws authorizing localities to issue 
bonds, notes, or other interest-bearing obligations; laws con- 
cerning game, wild fowl, fish and shelkfish; and laws con- 
cerning roads not within the State highway system. All laws 
concerning these subjects shall be general. 

Unsuccessful efforts were made to amend the constitution 
in other Tespects. It was proposed to permit cities to assess 
owners of abutting property a portion of the cost of streets in 
certain cases, to provide for two-thirds of the poll tax to go 
to public schools, to allow the State to take legal action for 
the collection of poll taxes before they become three years 
past due, to lower the residence requirements for voting to 
one year in the State and six months in the county, and to 
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SlhSf iCt SC T ^^tenienis bj vote of the people 
Ail these proposals were defeated. 28 F 

The constitutional changes that were approved, in addition 

State, have made this session of the General Assembly ha 
most remarkable in many years if ™t i« «, ^^V tJle 
«- State. In connect* S^^ ^ 

mind, hrst that these amendments must be approved by the 
General Assembly of 1 9SS and following that by a fe of h 

Eible an as T nd> ^ tteSe """^ « -i 
desnable as hey may be, represent only a portion of " 

»PP»«l,on In 1 928 „„ a ^ „^J Z 

vote, would make it exceeding *««* *„, to 

tion to defeat any of these ^2 ^ "" "T - "** 
It is a significant fact that not a single one of tW* 

mended hwfc a ru~— ■ ■ u or lfie thirteen reeom- 

S5 4 L G ™ lM1 <* Simplification and Economy 
of 19S4, and, except m the case of the manner of choice^ 
the Superintendent of Public Instruction, they do not r fer 
to the same sections. To take th* n„ a .r « , er 

e-mple, there are at lea I fiy Z^ZZ SKf " « 
reeom. ended by two different LSS^Sf ^ £ 

to the edrtor of the Richmond News L ea d G " ■ " ° f tbe Secretar y 
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LhfiSd piping times oil reform we aie not to see a greater num- 
bor of desirable changes initiated, what prospect will there be 
1 1 I he wave of reaction rolls back by 19&8? 

Does the State need a new constitutional convention? If 
it is desired that these changes be made at any time in the 
in'ur Iuture the answer must be in the affirmative. On the 
Other hand, it may be said that these proposed changes, 
although they may be desirable, are not so essential that the 
State cannot well await the long drawn-out process of amend- 
ment. Some consideration must also be given to the possi- 
bility that a convention would not embody these changes in a 
now constitution. Two things, at least, are certain. The 
first is that the State has wasted enough money on cormnis- 
Hiona whose reports make interesting reading for students of 
government but whose recommendations never get farther 
than the pages of their report. Perhaps the recommenda- 
tions of the commission to be created as a result of the action 
of the General Assembly of 1936 will receive more favorable 
consideration since it is to be composed of outside experts. 
Certainly, up to the present time, amending the constitution 
as a result of study by co mm issions has proved to be a dis- 
mal failure. The second certainty is that, since the General 
Assembly has demonstrated by its recent action its willing- 
ness to amend the constitution the prospect of a constitu- 
tional convention has receded farther into the distance. 



CHAPTER VII 

CONOITISION 

As is perhapa natural the Convention has been largely 
judged by the constitution it framed. Pew, if any, of the 
members of the Convention considered that document idea 
m every respect, although the great majority felt that its 
good features more than counterbalanced its defects. Such 
appears to have been the judgment of the State as a whole 
with the exception that the people of the State have been more 
and T / °f f ^ ° f ^ meth0ds 0f the invention 
Conv ntion were inclined toward fulsome praise f the per- 
Zings the ^ aDd PkllSiUe e ^- * «• ^rl 
Pour years after adjournment the distinguished president 
Mr. Goode, wrote: «It may be truthfully said that Lre has 
never been, in the history of the Commonwealth, or nd d 
the country, a more faithful, dignified or conscientious body 
of men ^ embl ed." After mentioning the fact of his JS 
n four leg.slat.ve bod.es, the Virginia General Assembly, 
the Secesswn Convention, the Confederate Congress, and the 
Congress of the United States, he concluded that, "it £ no 
xaggeratmu to say that the Virginia Convention of l 9 o" 
assembTv f TT ^7^ ^ ^ ^ delib ™t™ 

f JK ? a r id th ° Ught there WM " in the State * P«™sive 
feeling that it was a pretty good Convention after all, that 

a good work has been accomplished, and that the workmen 

deserve the plaudit 'well done'.- The assistant secretary 

«Vo .Sr 11 , f TGS hiS Prai8e in the foIlowin S words: 
Jf or ability, l 0glC8 l reasoning, and eloquence, the Conven- 

^^^^^o^oir ^e favorably with any legg 

a?^ 011 ^ 0718 of a Lif etime, 213-214 " 

Hth Annual Heport, Virginia State Bar Association, 261 
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ive body in the country, the United States Senate and House 
,,l .Representatives riot excepted. For honesty of purpose and 
iumiest solicitude for the welfare of the State, and for patri- 
otic, laborious effort to give the people of Virginia a good 
r, .institution, the members of this Convention have not been 
excelled by any who ever served in a similar body." l 

In praise of the constitution it was said that political cor- 
ruption would be decreased, with a consequent purification of 
(he social morals; the tax rate on real and personal property 
had been materially reduced while the revenues of the State 
had been increased due to increased taxation of corporations; 
material saving of money had been effected by the reduction 
of offices and elections; the judicial system had been elevated 
and purified; corporations had been brought under effective 
control; the political influence in the educational system of 
the State had been decreased; and the welfare of the State, 
moral and economic, had been promoted.* While -in some 
respects this praise may have been premature, these were 
the most commendable features of the constitution. 

In addition to the question of the relative merits of cer- 
tain features of the constitution, the Convention has been 
severely criticized on other grounds. In the first place its 
session, lasting more than a year, was, and has been, regarded 
as inexcusably long,. A partial excuse that has heen given is 
that the Convention was confronted with the task of making 
complete and far-reaching constitutional reform and ham- 
pered in this work by the greatly varying sectional interests, 
political and economic, represented in the State. This prob- 
lem, so the majority of the Convention thought, necessitated 
the consideration of all committee reports by the Committee 
of the Whole, where debate was usually unlimited, before 
their presentation to the Convention. 6 Dr. Mdlwaine, who 
was accustomed to lecture the members of the Convention 



3 J H. Brenaman, A History of Virginia Conventions 95. 

4 Goode, 217-218; Daniel, 289; Mcllwaine, Memories of Three 
Score Years and Ten, 375. 

6 Albert E. McKinlcy, "Two New Southern Constitutions, in 
Pol, Sci. Quarterly, XVIIl, 482-483. 
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i regarded as indicative of the spirit of the Convention. He 
WUI one of the older members who had seen service in the 
Civil War and whose political life had covered the period of 
reconstruction. Whatever significance may lie attached to 
his choice as president however^ it is certainly a fact Hint he 
took a veTy inactive part in the deliberations of the conven- 
tion and appears to have had little influence in shaping the 
provisions of the constitution, 

Then there was the very evident desire of the members to 
do away, as completely as possible, with the Underwood Con- 
ititution and return to the ideas and practices of the earlier 
Virginia constitutions. But this desire expended itself very 
largely in talk. It would be hard to indicate any provision 
Of the constitution that could properly he regarded as reac- 
tionary in the sense of reviving a feature of organic law whose 
usefulness had been outgrown and whose desirability had been 
generally questioned. The restrictions placed on the General 
Assembly may properly be regarded as a had feature of the 
constitution but they were in no sense reactionary; rather 
may it be said that the Virginia Convention was abreast of 
Hie times in this respect, if not, .indeed^ ahead of them. An 
example of a reactionary tendency may be found in the 
suggestion to restore viva voce voting, 8 but it is a significant 
fact that while this suggestion was favorably received by 
some of the people and press of the State it received no con- 
sideration by the Convention. A number of instances could 
be shown where the convention broke away from the tradi- 
tions of the past, as when they discarded the long preamble 
to the constitution setting forth the manifold sins of George 
Til, a break with a tradition going back to 1776 which even 
the Underwood Convention had not made. A cursory read- 
ing of the Debates will disclose much harking back to the 
good old days before the war, but very little of it got farther 
khan the Debates; the constitution was framed for the Vir- 
ginia of 1902 and not that of 1860. Then, too, it must be 
noted that the real leaders of the Convention wotg the young 

* Richmond Dispatch, June 5, 1900, July 6, 1901. 
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It must be said; however^ that while the predominance of 
the suffrage question did not preclude discussion of other 
governmental problems, it did preclude their calm considera- 
tion and hindered their proper solution. The shadow of the 
negro was over all. In the opinion of the writer this was 
at once a great weakness of the Convention and a great oppor- 
tunity for service to the State* 

This problem of negro suffrage was largely responsible for 
the attitude of omnipotence and omniscience which the Con- 
vention is accused of having taken. The presence of the 
negro in politics had so corrupted the electorate that de- 
mocracy was not trusted. Consequently the Convention, 
while asserting its own sovereignty, restricted the action of 
the departments of government and of the people themselves. 
The great length of the constitution and the amount of 
Htatute law embodied in it has laid the members of the Con- 
vention open to the charge that they considered that wisdom 
would die with them. 

Without attempting to pass any final judgment on the 
Convention of 1901-1902 and its constitution, we may say 
that some little study has brought us to the following definite 
conclusions : 

(1) While the Convention might suffer by comparison 
with the Convention of 1889-1830 in that it had no Madison, 
no Monroe, no John Marshall; it could compare favorably 
with that body otherwise, for it must be remembered that 
all the members of the Convention of 1839-1830 were not 
ex-Presidents of the United States or Chief Justices of the 
Supreme Court. The Convention of 1901-1902 contained 
a number of men who would have been distinguished any- 
where and at any time; on the other hand it contained a 
number whose talents were small and whose contributions to 
its work were negligible. 

{%) The chief weakness of the Convention was its lack 
of effective leadership. In this body of ft sovereigns " there 
was too much equality- This is not to Bay that the Conven- 
tion had no leaders; there weTe leaders but there was no 
11 
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leader. Ability and industry soon brought a small group of 
men to the front and they became the real framers of the 
constitution, but they became leaders only in particular in- 
stances. There was no doubt of Mr. Braxton's leadership 
in the framing of the corporation article, for example, but 
even he cannot he said to have had the directing force in 
other phases of the Convention's work. Dr. Mcllwaine has 
commented on the fact that the real leaders were the com- 
mittees 10 but, as we have seen, they were frequently unable to 
agree and often saw their reports considerably modified by the 
Convention. If there can be said to have been any leader 
an the solution of the suffrage problem the position would 
probably go to Mr. Glass, and he was not even a member 
of the Committee on the Elective Franchise. The desira- 
bility of a convention dominated by one man, or by a small 
group of men working together, may be questioned, but had 
such leadership existed in 1901-1902 it is safe to say that 
the constitution would have been framed in a much shorter 
time ana might have been a more acceptable document. 

(3) The Convention did the State a great service when it 
removed the negro from politics and thus rendered the purifi- 
cation of the electorate possible. That the suffrage provisions 
are now unnecessary and undesirable; that the price paid for 
security from negro domination is too high; that the danger 
of such domination at the present time ia fancied rather 
than real; and that the result of the suffrage provisions has 
been to deliver the State to a small proportion of her citi- 
zens to whom personal and political gain is often the chief 
consideration,— all these things are true but are, for our pur- 
pose, beside the point. Under the conditions that existed 
in 1902 the radical restriction of the suffrage was a necessity; 
that the necessity no longer obtains does not lessen the value 
of the service that was rendered by meeting it and freeing the 
State from the incubus that was sapping her political and 
social morality. 
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(4) The corporation article was a real piece of construc- 
i lye statesmanship, one of the few provisions of the constitu- 
lion that does not need radical change. Its virtues, as they 
have become apparent in actual practice, have been set forth 
above. It has been worth to the State many times the cost of 
the Convention in money, not to mention its services in re- 
moving the political departments of the government from the 
Huspicion of corporate control. 

Eecognizing its many shortcomings, considering the con- 
.1] lions under which it worked, and endeavoring to give credit 
for the share it has had in the development of the State 
during these twenty-four years, we may conclude with the 
words of Senator Daniel, which at least have the virtue^ of 
indefjniteness, « It was a pretty good Convention after all." 
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APPENDIX II 

DELEGATES TO THE COKV^noN AJSTO BlSTMCTS REPEATED 

t Republicans. 
Allen, Otway S. 1 — City of Richmond. 

Anderson, William A.— Rockbridge. 

Ayers, Rufua A.— Buchanan, Dickenson, and Wise 
•Barbour, John S.— Culpeper. 

Barham, Joseph L.— Southampton 

Barnes, Manly H,-New Kent, Charles City, James City, Warwick, 
York and cities of Williamsburg and New- 
,„ port News. 6 

Barnes, Thomas H.— Nansemond 
tBlair, Robert W.— Wythe 

*££, D: W.-ci'S. 1 ' 10 and dty ° f C1 ^<*te S vilI, 
*BouIdin, Wood— Halifax 

+StoW J f'A^p 1011 ^^^ an " d Cit ^ of Staunton. 
T^ustow, J, A,— Essex and Middleton. 

Brooke, B. Tueker-City of Norfolk. 

Brown, John Thompson— Bedford 

Cameron William E.-City of Petersburg. 

Campbell, Clarence J.—Amherst. b 

Campbell^ Preston W.— Washington. 

•Carter Hill— Hanover 

Chapman, Hunter B.— Shenandoah, 

Cobb, W. L.— Caroline. 

£-S*-£=ttr and city ° f »«*««**«* 

fDavis, B. A— Franklin. 

tSSH^'n 9 "" P -- La " eaat ^ and Richmond. 

Eggleston, D. Q.— Charlotte. 

Epes, B, J.— Dinwiddle. 

Fairfax, Henry— Loudoun 

•Garrett G 7 a ^ PU f* ^""^ 

fGilleapie, A, P.— Tazewell? 

Glass, Carter-€ity of Lynchburg, 

Goode, John— Bedford. S 

Gordon, Bennett T.— Nelson. 
I*' James W^City of Richmond. 

Gordon, R, Lmdscy— Louisa. 

Hamilton, Alexander^City of Petersburg. 

1 ****** in #— <* Virginiua ffewton, resign^ 
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Kanoock, B. A.— Chesterfield, Powhatan, and city of Manchester, 

.ly, L. A.— Lunenburg. 

lUriiaon, T. W.— Frederick and city of Winchester. 
"Mutton, Goodrich— City of Portsmouth. 

[looker, J. M. — Patrick. 

Ilubard, 15. W. — Buckingham and -Cumberland. 
" 1 1 itiiton, Eppa, Jr. — Fauquier. 

"Ingram, J. H, — Chesterfield, Powhatan and city of Manchester. 
Mimes, Claggett B. — King and Queen. 
►Jones, G-. W. — Pittsylvania and eitv of Danville. 

Koazell, George B, — Rockingham. 
•Kotldall, Gilmer S. — Northampton and Aceomac. 
' l.ius.m, John W. — Isle of Wight, 
(•Lincoln, A. T. — Smyth and Bland, 

'Lindsay, J. H. — Albemarle and city of Charlottesville. 
' Lovell, E. H.— Greene and Madison. 

Miii-shall, James W.— Craig, Roanoke, and city of Roanoke. 
•MoHwaine, Richard— Prince Edward. 
"Meredith, Charles V. — Cfty of Richmond. 
•Miliar, C, E.— Pittsylvania and city of Danville. 

Moncure, Thomas J— Stafford and King George. 

Moore, R. Walton— Fairfax, 
■f Moore, Thomas L. — Montgomery. 
fMundy, Janaes — Botetourt. 

O 'Flaherty, D. C, — Clarke and Warren, 
"Orr, J. W.— Lee. 

* Parks, R. S. — Page and Rappahannock. 
■|Tedigo, A. L.— Henry. 

IVttit, William B.— Fluvanna and Goochland. 
M'hilHps, Nathan— Floyd. 
" I'ollard, John Garland— City of Richmond. 

1'ortlock, W. N.— Norfolk. 
•Quarles, J. M.— Augusta and city of Staunton. 
"Richmond, J. B.— Scott. 

Rives, Timothy — Prince George and Surry. 

Robertson, W. Gordon — Craig, Roanoke, and city of Roanoke. 

Smith, Francis L. — Alexandria and city of Alexandria. 
"Stebbins, Joseph — Halifax. 
•Stuart, Henry Carter — Russell, 
1 Summers, John <C. — Washington. 
•Tarry, George P. — Mecklenburg. 

Thorn, Alfred P.— City of Norfolk. 
•Thornton, J. B, T— Prince William. 
•Turnbull, Robert — Brunswick. 

Vincent, Gordon L, — Greensville. 

Waddill, S. P. — Henrico. 
•Walker, C. Harding — Northumberland and Westmoreland. 
t* Walter, A. C— Orange. 

Watson, Walter A. — Nottoway and Amelia. 
•Westcott, N. B. — Aceomac. 
•Willis, J. M.— Elizabeth City and Aceomac, 

Wise, George D.— City of Richmond. 
•Withers, Eugene— Pittsylvania and city of Danville. 
•Woodhouse, Jonathan — -Princess Anne. 

Wysor, J. C. — Pulaski and Giles. 

•Yancey, W, T.— Rappahannock. 
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